AETNA Settlement – Final Approval Order Entered November 6, 2003


Section 7 - Settlement Consideration:  Business Practice Initiatives.

The settlement consideration to the Class Members who have not validly and timely requested to Opt-Out of this Agreement includes, among other things, initiatives and other commitments with respect to Company’s business practices.  The Parties agree that the business practice initiatives and other commitments set forth below, which absent this Agreement Company would be under no obligation to undertake, constitute substantial value, and will enhance and facilitate the delivery of Physician Services by Class Members who have not validly and timely requested to Opt-Out of the Agreement.  Company investigated and began to implement certain of the business practice initiatives described in this § 7 while the Parties were engaged in discussions to resolve the Action.  Such initial and partial implementation, which shows the Parties’ good faith desire to resolve the Action, were undertaken to form part of the consideration of the settlement.  Company shall have the unilateral and unrestricted right to block access to and/or not apply any or all of the business practice initiatives set forth below to such Class Members, if any, who Opt Out.  Without in any way qualifying or limiting the foregoing, Company (a) is informed that it is not uncommon for some members of a class action to opt out for a variety of reasons independent of, among other things, the substantive allegations in the complaint or the terms of a proposed settlement, and (b) states its present intention to exercise the right referred to in the immediately preceding sentence to Class Members who Opt-Out.

Company covenants and agrees that, during the period from and after the Execution Date and until the Preliminary Approval Date, it shall not effect any material changes in the business practices that are the subject of the Complaint, except  changes to such business practices that are contemplated by this Agreement.

Company shall be obligated to commence implementing each commitment set forth in this § 7 from and after the date set forth on Exhibit H attached hereto across from the relevant section number on such Exhibit and shall continue implementing each such commitment until the Termination Date, except as otherwise expressly provided in §§ 7.7.1, 7.2, 7.4 or 7.12 or as modified by §12.8, (such earlier date, the “Conclusion Date”).  With respect to each commitment set forth in this § 7, the “Effective Period” for such commitment shall be the period of time beginning on the start date set forth for such commitment on Exhibit H attached hereto and continuing through the Conclusion Date for such commitment.  Notwithstanding anything to the contrary contained herein, with respect to each commitment set forth in this § 7, from and after the Conclusion Date for such commitment, Company shall be under no obligation whatsoever to continue to implement such commitment.  

7.8 Automated Adjudication of Claims.

Company shall make investments designed to facilitate the automated adjudication of claims submitted by Physicians, which is intended to reduce the average time taken by Company to pay Clean Claims for Covered Services.  Company shall develop and implement plans and time lines reasonably calculated to increase the rate of auto-adjudication of claims submitted by Physicians by not less than 5 percentage points from the period beginning January 1, 2001 to December 31, 2004.  Company believes that the expenditures contemplated by the following sentence shall achieve the foregoing goal.  Company shall invest not less than $5,000,000 but shall not be required to invest more than $10,000,000 during the period from January 1, 2003 through December 31, 2004 toward achieving the goal enumerated in this subsection.  The Certification filed by Company annually and at the end of the Effective Period shall indicate the sum invested toward this end as of the most recent practicable date prior to such Certification. 

7.9 Increased Internet and Clearinghouse Functionality.

Company shall make investments to enhance the ability of Physicians to register referrals, pre-certify procedures, submit claims for Covered Services, check Plan Member eligibility for Covered Services (based upon current information supplied by or relating to Plan sponsors), and check the status of claims for Covered Services, in each case via the Internet and clearinghouses.  Company shall also add the ability for Participating Physicians to obtain comparable functionality directly from the  Provider Website. 

7.10 Availability of Fee Schedules and Scheduled Payment Dates.

Company shall develop and implement a plan reasonably designed to permit a Participating Physician or Physician Group that, in each case, has entered into a written contract directly with Company to view, by December 31, 2004, on the Provider Website, on a confidential basis, the complete fee schedule applicable to such Participating Physician pursuant to that Participating Physician’s direct written agreement with Company.  Each such fee schedule shall state the dollar amount allowable for each CPT® code for Covered Services rendered by such Participating Physician’s office.  Commencing with the Implementation Date and continuing until implementation of the initiative described above, Company, upon written request from a Participating Physician or Physician Group that, in each case, has entered into a written contract directly with Company, will provide the fee schedule for up to fifty (50) CPT® codes, as specified by such Participating Physician.  Company shall be obligated to honor only one such request made annually by such Participating Physician.  Company will attempt to include provisions in its agreements with Delegated Entities that require comparable disclosure.

7.11 Investment as to §§ 7.7.2 and 7.7.3.

Company shall invest not less than $8,000,000 but shall not be required to invest more than $15,000,000 during the period from January 1, 2003 through December 31, 2004 toward implementing and maintaining the improvements and functionalities set forth in §§ 7.7.2 and 7.7.3 above.  The Certification filed by Company annually and at the end of the Effective Period shall indicate the sum invested toward the goals set forth in such sections.  
7.12 Reduced Pre-Certification Requirements.

Company has reduced the number of procedures requiring pre-certification by Physicians, reduced the number of services requiring submission of clinical information for pre-certification medical review, standardized pre-certification lists across Company products for Participating Physicians, and introduced a process allowing Physicians to request pre-certification via electronic data interchange and Internet access.  Attached hereto as Exhibit I is the current pre-certification list applicable to Participating Physicians.  Not later than six (6) months after the Implementation Date, Company shall disclose on the Provider Website any customized pre-certification list for one or more Self-Funded Plans applicable to Participating Physicians and shall update such disclosures as needed.  The Certification to be filed annually and at the end of the Effective Period shall attach a copy of Company’s standard pre-certification list as of such date.  

7.13 Greater Notice of Policy and Procedure Changes.

Company shall provide Participating Physicians with 90 days’ advance notice of all planned Material Adverse Changes to Company’s policies and procedures affecting performance under contracts with Participating Physicians, except to the extent that a shorter notice period is required to comply with changes in applicable law.  The Certification to be filed annually and at the end of the Effective Period shall include a listing of the dates on which Company provided Participating Physicians with advance notice of such planned Material Adverse Changes. 

7.14 Initiatives to Reduce Claims Resubmissions.

Company has begun implementation of a series of initiatives, which have increased the percentage of claim issues resolved on initial review and thereby reduced the percentage of resubmitted claims.  These initiatives include, among other things, a practice of making up to three (3) inquiries for additional information upon receipt of incomplete claims from physicians before denying such claims.  Company agrees to continue these or comparable business practices during the Effective Period.  Company agrees to provide evidence of activities that are reasonably designed to enhance the implementation of such practice or practices in the Certification to be filed annually and at the end of the Effective Period.

7.15 Disclosure of and Commitments Concerning Claim Payment Practices.

(a) Company agrees that by December 31, 2004 it shall cause its automated “bundling” and other claims payment rules to be consistent in all material respects across ongoing claims systems and products.  The Certification to be filed annually and at the end of the Effective Period shall describe the efforts made by Company toward this end.

(b) Company shall take actions reasonably necessary on its part to obtain assistance from McKesson Corporation, or comparable software vendors, in order to make available on the Provider Website by December 31, 2003 or as soon thereafter as practicable a web-based pre-adjudication tool incorporating the McKesson Corporation software product known as  “ClaimCheck®” (or other equivalent software then used by Company), as customized by Company.  Such software shall produce results consistent with the standards set forth in § 7.7.20(b).  Company agrees to design such tool so that it may provide information to Participating Physicians regarding the manner in which Company’s claim system adjudicates invoices for specific CPT® codes or combinations of such codes.  The Certification to be filed annually and at the end of the Effective Period shall describe the efforts made by Company toward this end.  

(c) Company agrees to disclose on the Provider Website by December 31, 2003, or as soon thereafter as practicable, its payment rule or approach in each area in which CMS has promulgated a definitive rule or approach that is relevant to payment of Physicians for Covered Services.  The Certification to be filed annually and at the end of the Effective Period must include pertinent portions of the Provider Website, or other medium through which it makes such disclosure, as the same exists as of the date of such Certification.  

(i) Not later than six (6) months after the Implementation Date, Company shall publish on the Provider Website a list of each Company-specific customization to the standard claims editing software product then used by Company; provided that no such customization shall be inconsistent with the undertakings set forth in this Agreement.

(ii) Effective as of the Execution Date, Company shall not routinely require submission of clinical records before or after payment of claims, except as to claims for unlisted codes, claims to which a modifier 22 is appended, and other limited categories of claims as to which Company subsequently determines that routine review of medical records is appropriate; provided that if Company subsequently determines to routinely require submission of clinical records before or after payment of a specified category of claims, Company shall promptly disclose on the Public Website and the Provider Website any such claim category or categories.  Notwithstanding the foregoing, Company may require submission of clinical records before or after payment of claims for the purpose of investigating fraudulent, abusive or other inappropriate billing practices but only so long as, and only during such times as, Company has reasonable basis for believing that such investigation is warranted and Physicians may  contest such requirement pursuant to § 7.10(c).  Nothing contained in this § 7.8
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(ii) is intended, or shall be construed, to limit Company’s right to require submission of medical records for pre-certification purposes consistent with § 7.7.5 herein.

(iii) Not later than six (6) months after the Implementation Date, Company shall publish on the Provider Website any circumstances as to which it has determined that particular services or procedures, relative to modifiers 25 and 59, are not appropriately reported together with those modifiers; provided that no such determination shall be inconsistent with the undertakings set forth in this Agreement.

(d) If changes are made, Company shall update the disclosures set forth in §§ 7.7.8(a) and (c) and shall update the customization lists specified in §§ 7.7.8(c)(i) and (ii).  All such updates shall be included in the Certification to be filed annually and at the end of the Effective Period.

7.16 Physician Advisory Committee.

(a) Prior to the later to occur of (i) January 31, 2004 and (ii) selection of the members of the Physician Advisory Committee in accordance with § 7.7.9(c) of this Agreement, Company shall take all actions necessary on its part to establish a Physician Advisory Committee (“Physician Advisory Committee”) to discuss agenda items of nationwide scope.  The Physician Advisory Committee shall meet at least once every six months during the Effective Period.  Company shall establish an electronic mail box on the Provider Website or comparable mechanism to enable Participating Physicians to communicate with the Physician Advisory Committee.  Non-Participating Physicians may submit written proposals to the Physician Advisory Committee concerning Company’s business practices.

(b) The dates of the Physician Advisory Committee’s meetings shall be included in the Certification to be filed annually and at the end of the Effective Period.

(c) The Physician Advisory Committee shall include nine (9) members, one of whom shall be Company’s Chief Medical Officer or his designee, who shall serve as chairperson of the Physician Advisory Committee.  Except as provided in this § 7.7.9(c), the remaining members shall be Participating Physicians in active clinical practice.  Company shall select two (2) members in addition to its Chief Medical Officer not later than 30 days after the Preliminary Approval Date; Representative Plaintiffs shall select three (3) members not later than 30 days after the Preliminary Approval Date, and those six shall select the remaining three (3) members not later than 90 days after the Preliminary Approval Date.  The Parties shall use reasonable efforts to cause one of such remaining three (3) members to be a Non-Participating Physician.  The members selected by the Representative Plaintiffs shall include at least one board-certified primary care Participating Physician and at least one board-certified specialist Participating Physician.  The names of the members of the Physician Advisory Committee shall be included in the Certification to be filed annually and at the end of the Effective Period.

(d) Any motion for the Physician Advisory Committee to consider an issue must be proposed by the chairperson or have the support of at least three (3) Physician Advisory Committee members.  The issue shall be heard only if, at a meeting at which a quorum is present, a majority of the membership votes in favor of hearing the issue.  A quorum shall consist of at least two (2) of the appointees of the Representative Plaintiffs, two (2) of the representatives of Company and two (2) of the representatives selected by the representatives appointed by Company and the Representative Plaintiffs.  The Physician Advisory Committee shall have authority to recommend changes to Company’s business practices.  Company shall consider whether the implementation of any recommendation of the Physician Advisory Committee is commercially feasible and consistent with the best interests of Company’s Participating Physicians, Plan Members, customers, shareholders and other constituents.  If Company decides not to accept a recommendation of the Physician Advisory Committee, Company shall communicate that decision in writing to the Committee with an explanation of Company’s reasons and disclose the recommendation and response on the Provider Website.  Company agrees to include in the Certification filed annually and at the end of the Effective Period a listing of all Physician Advisory Committee recommendations made to Company and Company’s responses to such recommendations.  

(e) Payment provisions for expenses of members of the Physician Advisory Committee shall be typical for organizations of this type, including without limitation a reasonable per diem to be set by Company.

7.17 New Dispute Resolution Process for Physician Billing Disputes.

(a) Not later than the Implementation Date, Company shall take all actions necessary on its part to arrange for the establishment of an independent Billing Dispute External Review Board or Boards (the “Billing Dispute External Review Board”) for resolving disputes with Physicians concerning (i) application of Company’s coding and payment rules and methodologies to patient-specific factual situations, including without limitation the appropriate payment when two or more CPT® codes are billed together, or whether a payment-enhancing modifier  is appropriate, (ii) or concerning whether Company has complied with the provisions of this Agreement, including without limitation § 7.7.8(c)(ii), in requiring that a Physician submit records, either prior to or after payment, in connection with Company’s adjudication of such Physician’s claims for payments or (iii) any Retained Claims, so long as such Retained Claims are submitted by the Physician to the Billing Dispute External Review Board prior to the later to occur of (x) 90 days after the Implementation Date or (y) 30 days after exhaustion of Company’s internal appeals process.  Each such matter shall be a “Billing Dispute.”  The Billing Dispute External Review Boards shall not have jurisdiction over any other disputes, including without limitation those disputes that fall within the scope of the Medical Necessity External Review Process set forth in § 7.7.11 of this Agreement, Compliance Disputes and disputes concerning the scope of Covered Services.  Nothing contained in this § 7.7.10 is intended, or shall be construed, to supercede, alter or limit the rights or remedies otherwise available to any Person under § 502(a) of ERISA or to supercede in any respect the claims procedures of § 503 of ERISA.  

(b) Any Physician or Physician Group may submit Billing Disputes to the Billing Dispute External Review Board upon payment of a filing fee calculated as set forth in § 7.7.10(e) and in accordance with the provision of this § 7.7.10(b)(iv), after the Physician or Physician Group exhausts Company’s internal appeals process, when the amount in dispute (either a single claim for Covered Services or multiple claims involving similar issues) exceeds $500.  Company shall post a description of its provider internal appeals process on the Provider Website.

(i) Notwithstanding the foregoing, a Physician or Physician Group may submit a Billing Dispute if less than $500 is at issue and if such Physician or Physician Group intends to submit additional Billing Disputes during the one (1) year period following the submission of the original Billing Dispute which involve issues that are similar to those of the original Billing Dispute, in which event the Billing Dispute External Review Board will, at the request of such Physician or Physician Group, defer consideration of such Billing Dispute while the Physician or Physician Group accumulates such additional Billing Disputes.  In the event that a Billing Dispute is deferred pursuant to the preceding sentence and, as of the Termination Date, the Physician or Physician Group has not accumulated the requisite amount of Billing Disputes and Company has chosen not to continue the Billing Dispute process following the Termination Date, then any rights the Physician or Physician Group had as to such Billing Disputes, including rights to arbitration, shall be tolled from the date the Billing Dispute was submitted to the Billing Dispute External Review Board through and including the Termination Date.  

(ii) In any event, a Physician or Physician Group will have one (1) year from the date he or she submits the original Billing Dispute and notifies the Billing Dispute External Review Board that consideration of such Billing Dispute should be deferred to submit additional Billing Disputes involving issues that are similar to those of the original Billing Dispute and amounts in dispute that in aggregate exceed $500.  In the event such additional Billing Disputes are not so submitted pursuant to the preceding sentence, the Billing Dispute External Review Board shall dismiss the original Billing Dispute and any such additional Billing Disputes and, in that event, the filing fee will be refunded by Company to the Physician or Physician Group.  

(iii) The filing fee shall be payable upon the submission of the original Billing Dispute and shall apply to all subsequent Billing Disputes submitted pursuant to the first sentence of 7.7.10(b)(ii) until the aggregate amount at issue exceeds $1,000 at which time additional filing fees will be payable in accordance with § 7.7.10(e).  The Physician or Physician Group may withdraw the Billing Disputes at any time before the aggregate amount in dispute reaches $500 and, in that event, the filing fee will be refunded by Company to the Physician or Physician Group.  

(iv) The Physician or Physician Group must exhaust Company’s internal appeals process before submitting a Billing Dispute to the Billing Dispute External Review Board; provided that a Physician or Physician Group shall be deemed to have satisfied this requirement if Company does not communicate notice of a decision resulting from such internal appeals process within 45 days of receipt of all documentation reasonably needed to decide the internal appeal.  In the event Company and a Physician or Physician Group disagree as to whether the requirements of the preceding sentence have been satisfied, such disagreement shall be resolved by the Billing Dispute External Review Board.  Except as otherwise provided in § 7.10
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(a), all Billing Disputes must be submitted to the Billing Dispute External Review Board no more than 90 days after a Physician or Physician Group exhausts Company’s internal appeals process and the Billing Dispute External Review Board shall not hear or decide any Billing Dispute submitted more than 90 days after Company’s internal appeals process has been exhausted.  Company shall supply appropriate documentation to the Billing Dispute External Review Board not later than 30 days after request by the Billing Dispute External Review Board, which request shall not be made, if Billing Disputes are submitted pursuant to § 7.7.10(b)(ii), until Billing Disputes have been submitted involving amounts in dispute that in aggregate exceed $500.  

(v) Except to the extent otherwise specified in this § 7.7.10(b), procedures for review by the Billing Dispute External Review Board, including without limitation the documentation to be supplied to the reviewers or review organizations and a prohibition on ex parte communications between any party and the Billing Dispute External Review Board, shall be set by agreement between Company and Class Counsel, or their designee, and shall be set forth in the Certification filed annually and at the end of the Effective Period.  Such procedures shall provide that (x) a Physician submitting a Billing Dispute to the Billing Dispute External Review shall state in the documents submitted to the Billing Dispute External Review Board the amount in dispute, and (y) that the Billing Dispute External Review Board shall not be permitted to issue an award based on an amount that exceeds the amount stated by such Physician or Physician Group in the documents submitted to the Billing Dispute External Review Board to be in dispute.

(c) Any Physician who contests the appropriateness of Company’s requirement that such Physician submit records, either prior to or after payment, in connection with Company’s adjudication of such Physician’s claims for payments may elect not to utilize the internal review process and request that the Billing Dispute External Review Board grant expedited review of the Company’s requirement, if the Physician demonstrates to the Billing Dispute External Review Board that Company’s requirement has a significant adverse economic effect on the Physician which justifies expedited review.  In the event that the Billing Dispute External Review Board determines that such Physician has not so demonstrated the Billing Dispute External Review Board shall dismiss such claim without prejudice, pending the exhaustion by such Physician of Company’s internal appeals process.

(d) Company and Class Counsel, or their designee, shall select the organization(s) that shall constitute the Billing Dispute External Review Board or Boards.  If Company and Class Counsel, or their designee, cannot agree on members of the Billing Dispute External Review Board or Boards within 30 days  of the Preliminary Approval Date, the matter shall be deemed a Compliance Dispute and referred to the Compliance Dispute Review Officer.  Billing Disputes shall be stayed and any time limitations shall be tolled pending resolution of such Compliance Dispute.  With respect to Billing Disputes brought by Participating Physicians, the members of the Billing Dispute External Review Board or Boards shall be bound by the terms of the applicable agreement between the Participating Physician and Company and the provisions of this Agreement.  Otherwise, the Billing Dispute External Review Board shall resolve Billing Disputes based on generally accepted medical billing standards.
(e) For any Billing Dispute that a Physician submits to the Billing Dispute External Review Board, the Physician submitting such Billing Dispute shall pay to Company a filing fee calculated as follows: (i) if the amount in dispute is $1,000 or less, the filing fee shall be $50 or (ii) if the amount in dispute exceeds $1,000, the filing fee shall be equal to $50, plus 5% of the amount by which the amount in dispute exceeds $1,000, but in no event shall the fee be greater than 50% of the cost of the review.
(f) Company’s contract(s) with the Billing Dispute External Review Board or with members of the Billing Dispute External Review Board shall require decisions to be rendered not later than 30 days after receipt of the documents necessary for the review and to provide notice of such decision to the parties promptly thereafter.  

(g) In the event that the Billing Dispute External Review Board issues a decision requiring payment by Company, Company shall make such payment within fifteen days after Company receives notice of such decision.

(h) Company agrees to record in writing a summary of the results of the review proceedings conducted by the Billing Dispute External Review Board(s), including without limitation the issues presented.  Company agrees to include a summary of the dispositions of such proceedings in the Certification to be filed annually and at the end of the Effective Period.  If the same issue is the subject of not fewer than twenty (20) Billing Dispute External Review Board proceedings during the Effective Period, and Company’s position is overturned in at least fifty percent (50%) of such matters, the Physician Advisory Committee shall discuss such payment issue at the next scheduled meeting, and at that time shall consider recommending an appropriate policy or practice change.  

(i) Except for Retained Claims, the Billing Dispute External Review Board process shall be available at the option of the Physician.  If such Physician elects to utilize this process, then any decision by the Billing Dispute External Review Board shall be binding on Company and the Physician.  For Retained Claims, all Billing Disputes shall be directed not to the Court nor to any other state court, federal court, arbitration panel (except as hereinafter provided) or any other binding or non-binding dispute resolution mechanism but instead shall be submitted to final and binding resolution before the Billing Dispute External Review Board so long as such Billing Dispute arises after the establishment of the Billing Dispute External Review Board pursuant to § 7.10
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(a).
7.18 Medical Necessity External Review Process.

(a) Except as otherwise required by state law, Company currently maintains a nationwide process permitting Members of Fully Insured Plans, and Plan Members of Self-Insured Plans for which the sponsor of such Self-Insured Plan elects to participate, to seek independent external review of Company’s determination that certain services or supplies are not Covered Services because they are not medically necessary or are experimental and investigational in nature.  Additionally, certain states afford certain Plan Members external review opportunities on the terms and conditions specified by each such state.  “Medical Necessity External Review Process” means any such process maintained by Company or afforded by states, in each case as described in the preceding two sentences.  Company shall recommend the Medical Necessity External Review Process maintained by Company to Plan Sponsors for Self Funded Plans, but except to the extent Plan Sponsors accept such recommendation, nothing contained in this § 7.11 is intended, or shall be construed, to apply to any Self-Funded Plan, except to the extent such Self-Funded Plan has chosen to provide its Plan Members with access to the Medical Necessity External Review Process.  Company shall continue to maintain the Medical Necessity External Review Process or comparable process during the Effective Period.  Within nine (9) months after the Implementation Date, or as soon thereafter as is practicable, Company shall make arrangements to enable Physicians to access each Medical Necessity External Review Process in circumstances in which a Plan Member could access that process under Company’s policy or applicable law.  The terms on which Physicians may access such process shall be identical to those applicable to Plan Members, except to the extent provided below in this § 7.7.11.  To the extent that applicable law or regulation prevents Company from making arrangements in particular states for Physicians to access the Medical Necessity External Review Process established pursuant to such law or regulation, Company shall establish a comparable process in each such state, with terms and conditions consistent with this § 7.7.11.
(b) Notwithstanding the provisions of §7.7.11(a), Physicians may not seek review of any claim for which the Plan Member (or his or her representative) seeks review through the Medical Necessity External Review Process.  In the event that both Plan Member (or his or her representative) and Physician seek review, the Plan Member’s claim shall go forward and the Physician’s claim shall be dismissed and may not be brought by or on behalf of the Physician in any forum.

(c) Notwithstanding the provisions of § 7.7.11(a), Physicians may not seek review of any claim for which the Plan Member (or his or her representative) has filed suit under § 502(a) of ERISA.  In that event, or if such a suit is subsequently initiated, the Plan Member’s lawsuit shall go forward and the Physician’s claims shall be dismissed and may not be brought by or on behalf of the Physician in any forum; provided that such dismissal shall be without prejudice to any Physician seeking to establish that the rights sought to be vindicated in such lawsuit belong to such Physician and not to such Plan Member.

(d) Nothing contained in this § 7.7.11 is intended, or shall be construed, to supercede, alter or limit the rights or remedies otherwise available to any Person under § 502(a) of ERISA or to supersede in any respect the claims procedures under § 503 of ERISA.

(e) Company shall maintain an internal appeals process for medical necessity denials and shall disclose such process on the Public Website.  Company shall adjudicate all such appeals of medical necessity denials on the timeframes that are applicable to Plans subject to ERISA, regardless of whether such Plans are actually subject to ERISA.  Upon the express request of a Physician pursuing through such internal appeals process Company’s denial of coverage for that Physician’s service on the ground that such service is or was not medically necessary, before deciding such appeal, Company shall consult with a specialist in the same specialty (or, in Company’s sole and absolute discretion, the same sub-specialty) as the Physician appealing such decision.  Physician may access the Medical Necessity External Review Process only after exhausting any applicable Company or Plan Sponsor internal appeals process.  

(f) Physician shall initiate the Medical Necessity External Review Process by submitting to Company a request for external review. That request shall be deemed timely if submitted by Physician within the time frame specified in the communication from Company to Plan Member advising of the adverse coverage determination. Company shall forward timely requests to the applicable Medical Necessity Independent Review Organization. Company shall make external review request forms available on  the Public Website.

(g) To access the Medical Necessity External Review Process, Physician shall pay a filing fee of $50; provided that if the matter involves services or supplies for which Company requires pre-certification (other than pre-certification required for registration purposes only), then the filing fee shall be the lesser of $250 or 50% of the Billing Dispute External Review Board’s fees.  
(h) In the event the Medical Necessity External Review Process is initiated by a Physician, the Medical Necessity Independent Review Organization shall request documentation from Company promptly but in any event no later than five (5) Business Days after the Physician pays the filing fee and Company shall provide such requested documentation within ten Business Days.  The Medical Necessity Independent Review Organization shall provide a decision within 30 days of Company’s submission of all necessary information.

(i) Company shall cause its contracts with each Medical Necessity Independent Review Organization to be consistent with the terms of this § 7.7.11.
(j) This Medical Necessity External Review Process shall be available at the option of the Physician.  If such Physician elects to utilize this process, then any decision by the Medical Necessity Independent Review Organization shall be binding on Company and the Physician.
7.19 Electronic Remittance Advice and Electronic Fund Transfers.

(a) As an inducement for increased electronic submission of claims, beginning within six (6) months after the Implementation Date, or as soon thereafter as practicable, Company shall establish a mechanism to reimburse Qualifying Physician Offices for their actual cost toward each Qualifying Physician Office’s acquisition of software to facilitate electronic remittance advice and electronic funds transfer transactions (“ERA/EFT Software”), such reimbursement not to exceed $500 per Qualifying Physician Offices; provided that Company’s reimbursement obligation shall terminate on the earlier of two years from its date of inception or at such time as Company has paid $5,000,000.00 pursuant to this § 7.7.12.

“Qualifying Physician Offices” shall mean offices through which Participating Physicians have submitted in excess of three hundred (300) claims to Company electronically in the calendar quarter immediately preceding the date upon which such Qualifying Physician Office applies for the reimbursement described in this § 7.7.12. 

If as of the second anniversary of the Implementation Date Company has not paid up to $5,000,000 in subsidy payments pursuant to this § 7.7.12, Company shall then offer reimbursement in an amount not to exceed $200.00 per Participating Physician office, to offices through which Participating Physicians have submitted in excess of one hundred (100) but less than three hundred (300) claims to Company electronically in the calendar quarter immediately preceding the date upon which such Participating Physician office applies for the reimbursement described in this §7.7.12.  Notwithstanding the foregoing, Company’s reimbursement obligation pursuant to this § 7.7.12 shall terminate at such time as Company has paid a total of $5,000,000 in subsidy and reimbursement payments pursuant to this § 7.7.12.

(b) Where multiple offices acquire a single software package, they will be treated as a single Qualifying Physician Office for purposes of determining if they are entitled to payment pursuant to this § 7.7.12.  

(c) Company and Class Counsel, or their designee, shall mutually agree upon the documentation to be submitted by a Qualifying Physician Office to receive such reimbursement; provided that such documentation shall include, at a minimum, evidence establishing that such Qualifying Physician Office has acquired and implemented ERA/EFT Software subsequent to the Implementation Date and prior to the date on which such Qualifying Physician Office seeks reimbursement pursuant to this § 7.7.12.  Company shall make reimbursement pursuant to this § 7.7.12 not later than 30 days after receipt by Company of satisfactory documentation, as specified pursuant to the preceding sentence.  

(d) Company will publicize on the Provider Website the availability of electronic remittance advice and electronic funds transfer capabilities.  Company will also make reasonable investments, not required to exceed $500,000, over the course of  two years commencing upon initiation of this inducement program to conduct educational seminars and other programs, as Company deems appropriate, to educate Participating Physicians about ERA/EFT Software capabilities and to promote the reimbursement program.  

(e) The aggregate amounts of reimbursements and monies spent toward educational activities provided through the most recently practicable date shall be included in the Certification to be filed annually and at the end of the Effective Period.  

7.20 Participating in Company’s Network.

(a) Credentialing of Physicians.

Commencing six (6) months after the Implementation Date, or as soon thereafter as is practicable, upon request of a Physician Group (which is comprised of Participating Physicians) that has agreed to employ a Physician new to that Physician Group, Company shall make commercially reasonable efforts to complete primary source verification within 90 days of receiving such Physician’s completed application to be a Participating Physician and commit that the Credentialing Committee in each market shall meet at least once every 45 days to consider credentialing applications for which primary source verification has been completed.  Company shall permit Physicians and Participating Physician groups to submit applications prior to the time when the Physician becomes actively employed with a Participating Physician group.  Company agrees to include in the Certification the dates of such Credentialing Committee meetings during the Effective Period.  The commitment set forth in this § 7.7.13(a) shall not extend to Physician Groups practicing in Arkansas or other states in which a state authority has responsibility for verifying credentialing information.

(b) All Products Clauses.

Company agrees that it shall not require a Participating Physician to participate in capitated fee arrangements in order to participate in products in which such Participating Physician is compensated on a fee for service basis.  In the event that a Participating Physician (or Physician Group comprised of Participating Physicians or Physician Organization) chooses not to participate in all Company products, or terminates participation in some Company products, the fee-for-service rate schedule offered to or applied by Company to such Participating Physician (or Physician Group comprised of Participating Physicians or Physician Organization) shall not be lower than Company’s standard fee-for-service rate schedule for the geographic market in which such Participating Physician (or Physician Group comprised of Participating Physicians or Physician Organization) practices.  Nothing in this § 7.7.13(b) is intended or shall be construed to prohibit Company from offering a higher fee-for-service rate schedule, or other incentive, to any Participating Physician (or Physician Group comprised of Participating Physicians or Physician Organization) who elects to participate (or continue participation in) all of Company’s products.  Nothing contained herein shall restrict in any way Company’s contracting practices with respect to hospitals.

(c) Termination Without Cause.

Company agrees to include in its contracts with individual Participating Physicians and Physician Groups consisting of fewer than five Participating Physicians a provision permitting either party to terminate such contract without cause on not less than ninety (90) calendar days prior written notice; provided that if a Participating Physician provides notice of termination of such contract not more than fifteen (15) calendar days after receipt of a notice of Material Adverse Change, then such contract shall terminate coincident with the effective date of such Material Adverse Change.  Company shall continue to have the right to negotiate and enter into contracts with Physician Organizations and Physician Groups consisting of five or more Participating Physicians allowing termination only for cause during the contract’s initial term.

7.21 How Much Company Shall Pay.

(a) Standardization of Rates.

Company agrees to establish and operate a fee schedule or schedules for fee-for-service payments to Participating Physicians for each geographic market in which it maintains a network.  Company agrees to update those fee schedules annually, and shall not reduce any scheduled fees for Physician Services, except as set forth below in this § 7.7.14(a), between such annual updates.  The dates of such annual revisions, if any, shall be included in the Certification to be filed annually and at the end of the Effective Period.  Notwithstanding the foregoing, in between such annual updates Company may increase or decrease the fee schedule payment rates for vaccines, pharmaceuticals, durable medical supplies or other goods or non-Physician Services to reflect changes in market prices, and Company may update fee schedules for Physician Services to add payment rates for newly-adopted CPT® codes and for new technologies, and new uses of established technologies, that Company concludes are eligible for payment, and to update such fee schedules to reflect any applicable interim revisions made by CMS.  Nothing contained herein shall prevent Company from maintaining, altering or expanding the use of capitation or other compensation methodologies.
(b) Payment Rules For Injectibles, DME, Administration Of Vaccines, and Review of New Technologies.

Company agrees to pay a fee (per the applicable fee schedule for Participating Physicians and a reasonable fee for Non-Participating Physicians) for the administration of vaccines and injectibles in addition to paying for such vaccines and injectibles.  Company agrees to pay Participating Physicians for the cost of injectibles and vaccines at the rate set forth in the applicable fee schedule in each market, as in effect from time to time.  With respect to capitated Participating Primary Care Physicians, Company agrees to continue paying fees in addition to the capitation payments for primary care services administered pursuant to the schedules recommended by any of the following:  the U.S. Preventive Services Task Force, the American Academy of Pediatrics and the Advisory Committee on Immunization Practices, as applicable; provided that if the primary care Participating Physician so requests, Company may include such fees within the scope of capitated services.  As of the effective date of such recommendation, Company shall pay for vaccines newly recommended by the institutions identified above.  Other than as specified in the preceding sentence with respect to vaccines, if a Physician Specialty Society recommends a new technology or treatment or a new use for an established technology or treatment as an appropriate standard of care, Company shall evaluate such recommendation and issue a Coverage Policy Bulletin or the equivalent not later than 120 days after Company learns of such Physician Specialty Society recommendation.  Company agrees to list in the Certification to be filed annually and at the end of the Effective Period the dates on which such updates are completed and to include in such Certification any written policies and procedures it has developed regarding payments for the administration of vaccines and injectibles.

7.22 Recognition of Assignments of Benefits by Plan Members.

Company shall recognize all valid assignments by Plan Members of Plan benefits to Physicians; provided that Company shall not be obligated to recognize such assignments in any market in which a competitor with substantial market share declines to recognize similar benefits assignments.  Nothing in this § 7.7.15 is intended or shall be construed to limit Class Members’ right to challenge any such competitor’s non-acceptance of benefit assignments.
7.23 Application of Clinical Judgment to Patient-Specific and Policy Issues.
(a) Patient-specific Issues Involving Clinical Judgment.

(i) Medical Necessity Definition

Company shall include in its agreements with Participating Physicians the following definition of “Medically Necessary” or comparable term in each such agreement:  “Medically Necessary” or “Medical Necessity” shall mean health care services that a  Physician, exercising prudent clinical judgment, would provide to a patient for the purpose of preventing, evaluating, diagnosing or treating an illness, injury, disease or its symptoms, and that are (a) in accordance with generally accepted standards of medical practice; (b) clinically appropriate, in terms of type, frequency, extent, site and duration, and considered effective for the patient’s illness, injury or disease; and (c) not primarily for the convenience of the patient, physician, or other health care provider, and not more costly than an alternative service or sequence of services at least as likely to produce equivalent therapeutic or diagnostic results as to the diagnosis or treatment of that patient’s illness, injury or disease.  For these purposes, “generally accepted standards of medical practice” means standards that are based on credible scientific evidence published in peer-reviewed medical literature generally recognized by the relevant medical community or otherwise consistent with the standards set forth in the second sentence of § 7.7.16(b).  
(ii) Medical Necessity Denial Rate

For the calendar year beginning after the Implementation Date, and thereafter during the Effective Period, Company shall make an annual, aggregate disclosure of the percentage of Covered Services recommended or provided by treating Physicians that Company, in accordance with § 7.7.16(a)(i) denies payment or authorization of on grounds of medical necessity.  Company shall make this disclosure by means of the Provider Website or other comparable electronic medium.  In calculating this percentage, neither denial or reduction in payment for other reasons (e.g., benefit exclusion or limitation, bundling, calculation of prevailing or usual and customary rate) nor reduction in hospital or other facility charges shall be treated as a medical necessity denial for purposes of the preceding sentence, and denials by Delegated Entities shall not be included in this disclosure.  Company shall include in the denominator for such calculations all pre-authorization requests and all claims, measured by individually listed services or procedures codes, submitted directly to Company (i.e. not through a Delegated Entity) by Physicians. Copies of the annual disclosures specified in this paragraph shall be included in the Certification to be filed annually and at the end of the Effective Period.


(b) Policy Issues Involving Clinical Judgment.

In adopting clinical policies (e.g., Coverage Policy Bulletins and clinical practices guidelines) with respect to Covered Services, Company shall rely on credible scientific evidence published in peer-reviewed medical literature generally recognized by the medical community, and shall continue to make such policies readily available to Members and Participating Physicians via the Public Website or by other electronic means.  In formulating such policies, Company shall take into account Physician Specialty Society recommendations and the views of Physicians practicing in relevant clinical areas and any other relevant factors.  Promptly after adoption, Company shall file a copy of each new policy or guideline with the Physicians’ Advisory Committee.

(c) Future Consideration by Company of an Administrative Exemption Program.

Company shall consider the feasibility and desirability of exempting certain Participating Physicians from certain administrative requirements based on criteria such as the Participating Physician’s delivery of quality and cost effective medical care and accuracy and appropriateness of claims submissions.  Company shall not be obliged to implement any such exemption process during the term hereof, and this § 7.7.16(c) is not intended and shall not be construed to limit Company’s ability to implement any such program on a pilot or experimental basis, base exemptions on any Company determined basis, or otherwise to implement one or more programs in only some markets.

7.24 Billing and Payment.

(a) Time Period for Submission of Bills for Services Rendered.

Except to the extent otherwise expressly specified by a Self-Funded Plan, Company shall not contest the timeliness of bills for Covered Services if such bills are received within 120 days after the later of: (i) the date of service and (ii) the date of the Physician’s receipt of an EOB from the primary payor, when Company is the secondary payor.  Company shall recommend to Self-Funded Plan sponsors that they adopt the 120 day time period referenced in the preceding sentence.  Company shall waive the above requirement for a reasonable period in the event that Physician provides notice to Company, along with appropriate evidence, of extraordinary circumstances that resulted in the delayed submission.  Company shall determine “extraordinary circumstances” and the reasonableness of the submission date.  Except to the extent expressly provided in the first sentence of this § 7.7.17(a), nothing herein shall limit Company’s ability to provide incentives for prompt submission of bills.  The Certification to be filed annually and at the end of the Effective Period shall include copies of the training and policy manuals enacted by Company to effectuate this commitment.

(b) Claims Submission.

Company agrees to accept both properly completed paper claims submitted on Form CMS-1500, UB-92 or the equivalent, and also electronic claims populated with similar information in HIPAA-compliant format or fields.  Company shall not require Non-Participating Physicians to utilize electronic transactions.  Company may continue to require submission of additional information in connection with review of specific claims and as contemplated elsewhere in this Agreement, including without limitation §§§ 7.7.8, 7.7.19 and 7.7.20; provided that nothing in this sentence is intended or shall be construed to alter or limit any restrictions set forth elsewhere in this Agreement concerning Company’s ability to make requests for medical records in connection with adjudication of claims.  Company shall disclose on the Provider Website and the Public Website its policies and procedures regarding the appropriate format for claims submissions and requests for additional information. The Certification to be filed at the end of the Effective Period shall include a description of Company’s policies and procedures regarding the appropriate format for claims submissions and requests for additional claim information.

7.25 Timelines for Processing of Clean Claims.

Company shall direct the issuance of a check or electronic funds transfer in payment for  Clean Claims for Covered Services within the following time periods, in each case measured from the later of Company’s receipt of such claim or the date on which Company is in receipt of all information needed and in a format required for such claim to constitute a Clean Claim, including without limitation all documentation reasonably needed by Company to determine that such claim does not contain any material defect or error; provided that nothing contained herein is intended or shall be construed to alter Company’s ability to request documentation consistent with the provisions of § 7.7.8(c)(ii): 15 days for claims that Physicians submit electronically and 30 days for claims that Physicians submit on paper forms.  Within six (6) months following the Implementation Date, Company shall cause to be incorporated into its interactive voice response telephone system sufficient functionality to permit a Physician to determine the date on which a submitted claim was determined by Company to constitute a Clean Claim.  Company shall date stamp paper claims for Covered Services upon receipt in the mailroom and generate an electronic acknowledgment of receipt of electronic claims for Covered Services when received by applicable Company computer system.  Commencing one year after the Implementation Date, for each Clean Claim with respect to which Company has directed the issuance of a check or electronic funds transfer later than the applicable period specified in the preceding sentence Company shall pay interest at the lesser of the prime rate and eight percent (8%) per annum on the balance due on each such claim from the end of the applicable specified period up to but excluding the date on which Company issues the check (or issues instructions for electronic funds transfer) for payment of such Clean Claim; provided that to the extent that payment is made later than the period specified by applicable law, Company shall pay interest at any rate specified by such law or regulation in lieu of the interest payment otherwise contemplated by this sentence.  Notwithstanding the foregoing, Company shall have no obligation to make any interest payment (i) with respect to any Clean Claim if, within 30 days of the submission of an original claim, a duplicate claim is submitted while adjudication of the original claim is still in process; (ii) to any Participating Physician who balance bills a Plan Member in violation of such Participating Physician’s agreement(s) with Company; or (iii) with respect to any time period during which a Force Majeure, as defined in § 7.7.32 of this Agreement, prevents adjudication of claims.  Company shall attempt to include in its contracts with each clearinghouse a requirement that each such clearinghouse transmit claims to Company within twenty four (24) hours after such clearinghouse’s receipt thereof.  The Certification to be filed annually and at the end of the Effective Period shall include the policy manual and training materials promulgated by Company to effectuate the commitment made in this § 7.7.18.  

7.26 No Automatic Downcoding of Evaluation and Management Claims.

As of the Implementation Date, Company shall not automatically reduce the code level of evaluation and management codes billed for Covered Services (“Downcoding”).  Notwithstanding the foregoing sentence, Company shall continue to have the right to deny or adjust such claims for Covered Services on other bases and shall have the right to reduce the code level for selected claims for Covered Services (or claims for Covered Services submitted by selected Physicians or Physician Groups or Physician Organizations) based on a review of the information in the written medical record at the time the service was rendered for particular claims, a review of information derived from Company’s fraud and abuse detection programs that creates a reasonable belief of fraudulent, abusive or other inappropriate billing practices, or other tools that reasonably identify inappropriate coding of evaluation and management services; provided that the decision to reduce is based at least in part on a review of the clinical record.  

7.27 Bundling and Other Computerized Claim Editing.

(a) Company agrees to cooperate with and promote the establishment of one or more claim-editing software packages acceptable to Physicians and health plans and a mutually acceptable process for modifying such software package(s) to accommodate future evolution of CPT® and/or other billing rules or conventions.  Company shall cause one or more suitable Company employees to provide reasonable assistance to such development efforts.  Company agrees to adopt, without customization, any software developed pursuant to such development efforts if and when (1) designees of Class Counsel, which shall include the American Medical Association and State Medical Societies for States in which collectively 75% of the Physicians practice, certify their support of such software; and (2) other health insurers providing coverage to not less than seventy-five (75%) of natural persons insured through commercial insurance plans agree to adopt such software on the same basis.  To the extent that any such agreed upon software is inconsistent with the terms of this Agreement, this Agreement shall be deemed to be modified to conform to the agreed-upon software, effective upon such adoption.  The Parties agree to consult to determine actions necessary to effectuate this commitment that will be consistent with applicable law.
(b) Pending adoption of such revised software product, Company agrees to take actions necessary on Company’s part to cause the claim-editing software program it uses in the interim to continue to produce editing results consistent with the standards set forth in this § 7.7.20(b) and, if Company has actual knowledge of non-conformity with such standards, to take reasonable actions necessary on its part to promptly modify such software to any extent necessary to conform to such standards; provided that nothing in this paragraph is intended or shall be construed to require Company to pay for anything other than Covered Services for Plan Members, to make payment at any particular rates, to limit Company’s right to deny or adjust claims based on reasonable belief of fraudulent, abusive or other inappropriate billing practices (so long as the Physician has been given the opportunity to provide clinical records and Company has reviewed any clinical records so provided), or to supersede Individually Negotiated Contracts that specifically provide for alternative payment logic when the doctor has requested in writing that alternative payment logic, which is contained in Individually Negotiated Contracts, remain in effect.  For purposes of this § 7.7.20(b) only, if any change to CPT® affects Company’s obligations hereunder, Company will promptly develop plans to cause its payments to Physicians to be consistent with the commitments set forth in this § 7.7.20(b).  Except as set forth below, the obligations set forth below in this § 7.7.20(b) shall take effect as of the Implementation Date.

(i) No modifier 51-exempt codes shall be subject to Multiple Procedure Logic.

(ii) “Add-on” codes, as designated by CPT®, shall be recognized and eligible for payment as separate codes and shall not be subject to Multiple Procedure Logic.

(iii) If a bill contains a CPT® code for performance of an evaluation and management CPT® code appended with a modifier 25 and a CPT code for performance of a non-evaluation and management service procedure code, both codes shall be recognized and eligible for payment, unless the clinical information indicates that use of the modifier 25 was inappropriate or Company has disclosed pursuant to § 7.7.8(c)(iii) that such services are not appropriately reported together.

(iv) A CPT® code that includes supervision and interpretation shall be separately recognized and eligible for payment to the extent that the associated procedure code is recognized and eligible for payment; provided that for each such procedure (e.g., review of x-ray or biopsy analysis), Company shall not be required to pay for supervision or interpretation by more than one Physician.

(v) Other than codes specifically identified as modifier 51-exempt or “add-on”, a CPT® code that is considered an “indented code” within the CPT® code book shall not be reassigned into another CPT® code unless more than one indented code under the same indentation is also submitted with respect to the same service, in which case only one such code shall be eligible for payment; provided that for indented code series contemplating that multiple codes in such series properly may be reported and billed concurrently (e.g., cardiac catheterization series), all such codes properly billed shall be recognized and eligible for payment.

(vi) A CPT® code appended with a modifier 59 shall be recognized and separately eligible for payment to the extent they designate a distinct or independent procedure performed on the same day by the same Physician, but only to the extent that (1) such procedures or services are not normally reported together but are appropriately reported together under the particular circumstances and (2) it would not be more appropriate to append any other CPT®-modifier to such code or codes.

(vii) During the Effective Period, no global periods for surgical procedures shall be longer than any period then designated on a national basis by CMS for such surgical procedures.  

(viii) Company shall not automatically change a code to one reflecting a reduced intensity of the service when such CPT® code is one among a series that differentiates among simple, intermediate and complex.

(ix) Commencing six (6) months after the Implementation Date, or as soon thereafter as is reasonably practicable, Company shall update its claims editing software at least once each year to (A) cause its claim processing systems to recognize any new CPT® Codes  or any reclassifications of existing CPT® Codes as modifier 51 exempt since the previous annual update, and (B) cause its claim processing personnel to recognize any additions to HCPCS Level II Codes promulgated by CMS since the prior annual update.  As to both clauses (A) and (B) above, Company shall not be obligated to take any action prior to the effective date of the additions or reclassifications.  Nothing in this subparagraph shall be interpreted to require Company to recognize any such new or reclassified CPT® Codes or HCPCS Level II Codes as Covered Services under any Plan Member’s Plan, and nothing in this subparagraph shall be interpreted to require that the updates contemplated in (A) and (B) be completed at the same time; provided that (A) and (B) are each completed once each year.

(x) Nothing contained in this § 7.7.20 shall be construed to limit Company’s recognition of modifiers to those modifiers specifically addressed in this § 7.7.20.

Notwithstanding anything to the contrary in this § 7.7.20, Company shall continue to have the right to deny or pend claims based on a review of relevant medical records or based on a review of information derived from Company’s fraud and abuse detection programs that creates a reasonable belief of fraudulent, abusive or other inappropriate billing practices, or other tools that reasonably identify inappropriate billing.

7.28 EOB and Remittance Advice Content.

(a) Company shall expend resources reasonably sufficient, with cost to Company not to exceed $4,000,000, to revise by December 31, 2003 or as soon thereafter as practicable, the EOB forms for its traditional products to contain at least: the name of and a number identifying the Plan Member, the date of service, the amount of payment per line item, any adjustment to the invoice submitted and generic explanation therefor in compliance with HIPAA requirements and such EOB shall specify an address and phone number for questions regarding the claim described on such EOB.  Consistent with the desire that Plan Members receive accurate communications that do not disparage Non-Participating Physicians, each such EOB shall indicate the amount for which the Physician may bill the Member and state “Physician may bill you” such amount, or contain language to substantially similar effect, and shall not characterize disallowed amounts as unreasonable.  The explanation of payment or similar forms that Company sends to Physicians communicating the results of claims adjudications shall contain at least: the name of and a number identifying the Plan Member, the date of service, the amount of payment per line item, the procedure code(s), the amount of payment, any adjustment to the invoice submitted and generic explanation therefor in compliance with HIPAA requirements, as well as any adjustment or change in any code on a line by line basis, and shall specify an address and phone number for questions by the Physician regarding the claim described on such explanation of payment or comparable form.  The forgoing sentence is not intended and shall not be construed to limit Company’s right to replace the communications referred to in the preceding sentence with electronic remittance advices or the equivalent, to the extent such electronic remittances or the equivalent provide similar information and are consistent with legal requirements.  Company shall include in the Certification to be filed annually and at the end of the Effective Period the final revised EOB form for its traditional products and the form or forms of communications sent to Physicians.

(b) Representative Plaintiffs, Class Counsel and Company agree that this Agreement is not intended to alter or change the rights of a Non-Participating Physician to balance bill or to bill the Plan Member at rates and on terms that are agreed to between the Non-Participating Physician and the Plan Member.  

7.29 Overpayment Recovery Procedures.

As of the Implementation Date, Company shall initiate or continue to take actions reasonably designed to reduce Overpayments.  Such actions may include, without limitation, system enhancements to identify duplicate invoices prior to payment and construction and maintenance of a common Physician database for use in connection with payment of Physician invoices.  Company shall publish on the Public Website and the Provider Website an address and procedures for Physicians to return Overpayments.  In addition, other than for recovery of duplicate payments, Company shall provide Physicians with 30 days written notice before initiating Overpayment recovery efforts.  The notice shall state the patient name, service date, payment amount, proposed adjustment, and explanation or other information (including without limitation procedure code, where appropriate) giving Physicians reasonably specific notice of the proposed adjustment.  Company shall not initiate Overpayment recovery efforts more than 24 months after the original payment; provided that no time limit shall apply to initiation of Overpayment recovery efforts based on reasonable suspicion of fraud or other intentional misconduct or initiated at the request of a Self-Funded Plan, and in the event that a Physician asserts a claim of underpayment Company may defend or set off such claim based on Overpayments going back in time as far as the claimed underpayment.  The training and policy manual materials promulgated to effectuate this commitment, as well as the forms or methods promulgated to provide notice of overpayment and in effect at the end of the Effective Period, must be included in the Certification to be filed by Company annually and at the end of the Effective Period.  

7.30 Efforts to Improve Accuracy of Information About Eligibility of Plan Members.
Commencing with the Implementation Date, Company shall initiate or continue to take actions reasonably designed to reduce Overpayments and claim denials resulting from inaccuracy of information about eligibility of Plan Members.  Such actions may include, without limitation, the following:

(a) Working collaboratively with large third party administrators who handle customer eligibility to develop systems for collecting and transmitting Plan Member eligibility information to Company on a timely and accurate basis.

(b) Developing scorecards for large third party eligibility administrators to track the timeliness of the information they deliver to Company and the turnaround time for validating the termination of a Plan Member where the termination was implied by the removal of the Plan Member’s name from the most recent eligibility file.

(c) Working collaboratively with large third party eligibility administrators to develop systems that extract Plan Member termination information directly from a customer’s payroll system to reduce the turnaround time for transmitting such information and the likelihood of errors.

(d) Working collaboratively with plan sponsors to (i) increase the percentage of customers transmitting eligibility information to Company in an electronic format and (ii) increase the frequency of the transmissions of eligibility files from the customer to Company.

(e) Developing employee metrics for Company’s internal eligibility personnel to measure performance and reward behaviors that reduce the impact of retroactive termination of Plan Members on claims payments.  The performance measures may include, without limitation, such behaviors as:  (i) the timely delivery of reports to third party eligibility administrators/plan sponsors relating to terminated Plan Members; (ii) timely follow-up with such third party eligibility administrators/plan sponsors on such reports to verify the Plan Member’s termination; and (iii) timely error correction.

(f) Contacting customers by telephone prior to their contract renewal date to determine in as high a percentage as practicable whether the customer intends to terminate or renew coverage for its employees with Company.  

(g) The Certification filed annually and at the end of the Effective Period shall include the policy and training manuals promulgated to effectuate the commitments set forth in §§ 7.7.23(a)-(f) and any other relevant materials.

7.31 Provider Service Centers.

By December 31, 2004, or as soon thereafter as practicable, Company shall establish a reasonable number of dedicated provider service centers, or shall take other actions reasonably designed to improve the speed, accuracy and efficiency of responses to Physician inquiries and concerns.  Company shall make expenditures reasonably needed to implement such commitments of not less than $10,000,000, but shall not be required to expend more than $15,000,000 within such time period.  The amount of such expenditure shall be recorded in the Certification to be filed annually and at the end of the Effective Period and the Certification shall report, on an aggregate annual basis, the percentage of calls to the provider service centers (or equivalent organization) that are answered within 30 seconds.
7.32 Effect of Company Confirmation of Patient/Procedure Medical Necessity.

Company agrees that if Company certifies, in accordance with § 7.7.16(a) of this Agreement, that a proposed treatment is medically necessary for a particular Plan Member, Company shall not subsequently revoke that medical necessity determination absent evidence of fraud, evidence that the information submitted was materially erroneous or incomplete, or evidence of material change in the Plan Member’s health condition between the date that the certification was provided and the date of the treatment that makes the proposed treatment inappropriate for such Plan Member.  In the event that Company certifies the medical necessity of a course of treatment limited by number, time period or otherwise, then a request for treatment beyond the certified course of treatment shall be deemed to be a new request and Company’s denial of such request shall not be deemed to be inconsistent with the preceding sentence.  Any policies and procedures promulgated to effectuate this commitment and in effect at the end of the Effective Period shall be included in the Certification to be filed annually and at the end of the Effective Period. 

7.33 Electronic Connectivity.

The Provider Website shall operate at times and with a degree of reliability comparable to that for Company’s other websites.  If for any 30-day period during the Effective Period, the Provider Website is inoperable or lacks reliability comparable to that for Company’s other websites, Company shall take commercially reasonable measures to enhance the operability and reliability of the Provider Website.  The Certification to be filed annually and at the end of the Effective Period must include the dates during the Effective Period on which the Provider Website has been substantially inoperable. 

7.34 Information About Physicians on  the Public Website.

Information currently posted on the Public Website about individual Physicians is derived from data supplied by those Physicians and from applicable agreements between Company and that Physician.  Company shall take steps reasonably necessary to ensure that the Provider Website has the capacity to enable Participating Physicians to update their name, address, and telephone number;   When Company is notified in writing by a Physician that such Physician is incorrectly listed the Public Website as a Participating Physician, Company shall delete any such erroneous reference within ten (10) Business Days after receipt of such notice and shall make corresponding changes in systems affecting the level of payments and generation of EOBs.  The policy and training manuals promulgated and training efforts implemented to effectuate this goal shall be included in the Certification to be filed annually and at the end of the Effective Period. 

7.35 Capitation and Physician Organization-Specific Issues.

(a) Capitation Reporting.

Company agrees to provide monthly reports to Participating Physicians, Physician Groups and Physician Organizations that receive capitation.  These monthly reports will include membership information to allow reconciliation by Participating Physicians, Physician Groups and Physician Organizations, as applicable, of capitation payments, including without limitation Plan Member identification number or the equivalent, name, age, gender, medical group/Physician Organization number, co-payment, monthly capitation amount, primary care Physician, provider effective date, and, in the monthly report following an applicable change (e.g., selection of new PCP) a report of such change, as well as an explanation of any deductions.  Copies of the forms of relevant reports in use by Company during the Effective Period shall be attached to the Certification to be filed annually and at the end of the Effective Period.  
(b) Payments for Plan Members Under Capitation Who Do Not Select PCP at Time of Enrollment.

For a Plan Member who is enrolled in a Plan requiring selection of a primary care physician in a local market in which Company compensates all primary care Physicians on a capitated basis, if the Plan Member does not choose a primary care Physician upon enrollment, Company shall assign the Plan Member to a primary care Physician that is a Participating Physician randomly related to the Plan Member’s home address zip code or on the basis of another reasonable method developed by Company.  The Plan Member shall have the right to select a new primary care Physician at any time in accordance with such Plan Member’s Plan.  Company shall pay the assigned primary care Physician capitation or other contract rates, and the assigned primary care Physician shall become responsible for the care of the Plan Member in accordance with the applicable terms of such Participating Physician’s agreement with Company, from the date of notice of the assignment; provided that if Company sends the notice of assignment after the Plan Member’s coverage becomes effective, then Company shall pay such Participating Physician, Physician Group or Physician Organization, as applicable, the applicable rate retroactive to the Plan Member’s effective date.  The Certification to be filed annually and at the end of the Effective Period must include the training and policy manual materials promulgated to effectuate this commitment, and in effect during the Effective Period, as well as any forms or other informational materials distributed to randomly designated Plan Members notifying them of their right to select a new primary care Physician.

7.36 Miscellaneous.

(a) “Gag” Clauses.

Company shall omit from its contracts with Participating Physicians any provision limiting the free, open and unrestricted exchange of information between Participating Physicians and Plan Members regarding the nature of the Plan Member’s medical conditions or treatment and provider options and the relative risks and benefit of such options, whether or not such treatment is covered under the Plan Member’s Plan, and any right to appeal any adverse decision by Company regarding coverage of treatment that has been recommended or rendered.  Company agrees not to penalize or sanction Participating Physicians in any way for engaging in any free, open and unrestricted communication with a Plan Member or for advocating for any service on behalf of a Plan Member.

(b) Ownership of Medical Records.  

Company’s standard agreements shall confirm that, as between Company and Participating Physicians, Physicians own their medical records and that Company has a right to receive or review such records only as reasonably needed in the ordinary course for customary uses such as for disease management, patient management, quality review, quality management, claims payment and audit purposes, including without limitation any audit activities undertaken by Company to comply with NCQA accreditation rules; provided that nothing herein is intended or construed to convey to Physicians any property interest in Company’s data or intellectual property that incorporates any medical records or related data obtained by Company from such Physician.
(c) Arbitration.

In any arbitration proceeding between Company and a Participating Physician who practices individually or in a Physician Group of less than five Physicians, the maximum fee payable by such Participating Physician shall be the lesser of (i) fifty percent (50%) of the total fee or (ii) $1,000.

(d) Impact of this Agreement on Standard Agreements and Individually Negotiated Contracts.

Company’s standard agreements and/or ancillary documents (e.g., criteria schedule) shall incorporate or be consistent with the commitments and undertakings Company makes in this Agreement.  To the extent that Company’s existing agreements with Participating Physicians, contain provisions inconsistent with the terms hereof, Company shall administer such agreements consistent with the terms set forth in this Agreement; provided that where Company and a Participating Physician, Physician Group or Physician Organization have an Individually Negotiated Contract, this Agreement shall not modify or nullify the individually negotiated terms of such Individually Negotiated Contracts unless the Participating Physician, Physician Group or Physician Organization notifies Company in writing, specifically setting forth the negotiated terms it seeks to have modified or nullified by this Agreement. Furthermore, Company upon request may separately agree with individual Participating Physicians, Physician Groups or Physician Organizations on customized rates and/or payment methodologies that deviate from the terms of its standard agreements.

(e) Impact of this Agreement on Covered Services

Notwithstanding anything to the contrary contained in this Agreement, nothing contained in this § 7 shall supercede or otherwise alter the scope of Covered Services of any Plan. 

(f) Privacy of Records.

Company shall safeguard the confidentiality of Plan Member medical records in accordance with HIPAA, state and other federal law and any other applicable legal requirements.  The training and policy manual materials promulgated to effectuate this commitment and in effect during the Effective Period shall be included in the Certification to be filed annually and at the end of the Effective Period.

(g) Pharmacy Risk Pools.

Company’s contracting policies shall not require the use of pharmacy risk pools.  The training and policy manual materials promulgated to effectuate this commitment and in effect during the Effective Period shall be included in the Certification to be filed annually and at the end of the Effective Period.

(h) Ability of Physicians to Obtain “Stop Loss” Coverage From Insurers Other Than Company.

Company shall not restrict physicians from purchasing stop loss coverage from insurers other than Company.  The training and policy manual materials promulgated to effectuate this commitment and in effect during the Effective Period shall be included in the Certification to be filed annually and at the end of the Effective Period.

(i) Pharmacy Provisions.

Company shall disclose to Plan Members whether that Plan Member’s health plan uses a formulary and, if so, explain what a formulary is, how Company determines which prescription medications are included in the formulary, and how often Company reviews the formulary list.  When Company provides pharmacy coverage, Company shall make formulary information available to Plan Members.  Company shall maintain the process, as reasonably amended, for covering formulary-excluded medications when medically necessary that is in place on the Execution Date.  Company shall cover drugs prescribed for non-approved, medically necessary use except to the extent that the applicable Plan Member’s Plan expressly excludes such prescriptions; provided that Company shall retain the right to pre-certify coverage of specific medications for non-approved use.  Company’s disclosure concerning pre-certification and potential restrictions on non-approved use of prescription medications shall be similar in substance to disclosure concerning formularies, as described above.  The training and policy manual materials promulgated and training efforts implemented to effectuate the commitment set forth in this § 7.7.30(j), as well as any disclosure forms or methods, shall be included in the Certification to be filed annually and at the end of the Effective Period.

(j) Mail Order Discount Card.

Not later than six (6) months after the Implementation Date, Company shall begin distributing to Physicians forms permitting their patients to enroll in a program, sponsored by Company or an Affiliate, enabling individuals to purchase prescription medications at discounted prices through a Company-affiliated mail order pharmacy.  Company shall distribute such forms to each Physician (or Physician Office or Physician Group) upon request, and may in its discretion provide forms to other Physicians (or Physician Offices or Physician Groups) absent such request.  Each such Physician (or Physician Office or Physician Group) shall have sole discretion to provide or decline to provide such forms to his or her patients, including without limitation uninsured individuals or individuals whose health insurance does not include pharmacy coverage, and Company shall not charge any fee to any Physician (or Physician Office or Physician Group) in connection with such distribution.  The availability and amount of discounts shall be dependent on Company’s ability to negotiate discounts for such medications; provided that Company will in good faith attempt to obtain prices representing on average a discount of at least twenty percent (20%) from prices that card holders ordinarily would pay for purchasing comparable medications through retail pharmacies.

(k) Physician Specialty Society Guidelines.

Notwithstanding anything to the contrary in this § 7, no claims adjudication policy or practice adhered to by Company shall be deemed to violate the terms of this Agreement to the extent such policy or practice is consistent with the then current billing or claims adjudication guidelines issued by a Physician Specialty Society.

(l) Scope of Company’s Responsibilities.

The obligations undertaken by Company under § 7 of this Agreement shall be applicable only to those functions or activities performed directly by Company and its employees, or third parties (other than Delegated Entities) performing functions on Company’s behalf.  To the extent it deems practicable, Company shall endeavor to include in contracts entered into with Delegated Entities subsequent to the Implementation Date terms that are substantially equivalent to the terms of this Agreement; provided that Company shall not be liable hereunder in the event any Delegated Entity acts in a manner inconsistent with the terms of this Agreement.

(m) Copies of Contract.

Company shall provide a copy of its contract with a particular Physician (including without limitation contracts with a Physician Organization or a Physician Group in which such Physician participates) to such Physician, upon receipt by Company of a written request by such Physician to provide such copy, except in circumstances where Company is restricted from providing a copy of the Physician Organization or Physician Group agreement specifically because of terms contained in that Physician Organization or Physician Group agreement.  Company will not require that a restriction as described in the previous sentence be included in its agreements with Physician Organizations or Physician Groups.

(n) State and Federal Laws and Regulations.  

Nothing contained in § 7 of this Agreement is intended to, or shall, in any way reduce, eliminate or supercede any Party’s existing obligation to comply with applicable provisions of relevant state and federal law and regulations, and Company shall comply with state and federal law and regulations.  

(o) Ability of Company to Modify Means of Disclosure.

Company may alter the method or means by which it makes any disclosure or otherwise transmits information as described in, and required by, this Agreement, so long as Company reasonably believes, expects and intends that the newly-adopted means or method of disclosure or transmission is as effective or more effective than the means or method set forth in this Agreement.

(p) Limitations on Obligations of Non-Participating Physicians.

No affirmative obligation that § 7 imposes on Physicians shall apply to any Non-Participating Physician unless and until, and then only to the extent that, with regard to each individual claim, such Non-Participating Physician submits or transmits to Company a claim for payment which designates therein that Physician has accepted assignment of payment of said claim.

7.37 Compliance With Applicable Law and Requirements of Government Contracts.

The obligations undertaken in § 7 herein shall be fulfilled by Company to the extent permissible under applicable laws and current or future government contracts.  If, and during such time as, Company is unable to fulfill its obligations under this Agreement to the extent contemplated by this Agreement because to do so would require state or federal regulatory approval or action, Company shall perform the obligation to the extent permissible by applicable law or by the terms of a government contract and shall continue to fulfill its other obligations under this Agreement, to the extent permitted by applicable law or by government contract.  To the extent that any state or federal regulatory approval is required for any Party to implement any part of this Agreement, such Party shall make all reasonable efforts to obtain any necessary approvals of state or federal regulators as needed for the implementation of this Agreement.  For any act required by this Agreement that cannot be undertaken without regulatory approval, the Implementation Date or Effective Date as to that act shall be delayed until such approval is granted.

7.38 Estimated Value of Section 7 Initiatives.

The Parties estimate that the approximate aggregate value of the initiatives and other commitments with respect to Company’s business practices set forth in § 7 of this Agreement is $300 million.

7.39 Force Majeure.

Company shall not be liable for any delay or non-performance of its obligations under this § 7 arising from any act of God, governmental act, act of terrorism, war, fire, flood, explosion or civil commotion.  The performance of Company's obligations under this § 7, to the extent affected by the delay, shall be suspended for the period during which the cause persists.
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