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The above-signed groups represent tens of thousands of physicians and physician assistants delivering
patient care across New York State every day. We are writing to express our strong objections to an
Executive Budget proposal (Part L of the Health/Mental Hygiene Art. 7 bill) that would allow the NYS
Health Department to disregard essential due process protections when a complaint has been filed against
a physician and/or PA, and make information public about a physician and/or PA under disciplinary
investigation. While New York’s physicians and PAs share the goal of assuring the State has ample
power to protect the public when the conduct of a particular health care provider places patients at risk,
the Commissioner already has authority to take summary action prior to the conclusion of a disciplinary
hearing in the absence of a finding of misconduct. Therefore, our organizations respectfully urge that
these provisions be rejected from the Budget.

We agree with the goal of expediting New York’s disciplinary process when alleged misconduct involves
circumstances which present a serious and imminent threat to the public. Indeed, one aberrant health care
professional reflects poorly on the entire profession.

We have for many years worked proactively with the Administration and Legislature on laws to enhance
the ability of the Office of Professional Medical Conduct (OPMC) to “summarily suspend” physicians
and PAs in instances where available evidence of a threat to public safety was overwhelming. We also
understand that circumstances do occur in which existing OPMC practices are insufficient to adequately
protect the public.

However, our system of justice which provides the essential parameters for our professional misconduct
statutes recognize the need for an appropriate balance between the public interest and the rights of the
accused. There are enormous adverse professional implications when disciplinary action is taken against
a physician, or even when there has been an accusation, including loss of reputation and the risk of being
dropped by Medicaid and other insurers. With Google, Yahoo and other search functions, an unproven
allegation released to the public could linger forever in cyberspace, and permanently and unfairly scar a
reputation. Worse, we worry about the crippling impact that making accusations public would have on
the trusted relationship physicians with their patients, creating mistrust and fear. Targeting physicians and



PAs, when no other class of individuals accused of a crime or impropriety would face such exposure,
would exacerbate the difficulty we already have in attracting new physicians and PAs to practice in NY.

It is important to remember that an accusation does not prove wrongdoing. In fact, most complaints to
OPMC of alleged misconduct do not become actual findings of misconduct. Indeed, most complaints to
OPMC do not even get so far as advancing to a formal Investigation Committee review. According to the
2018 OPMC Annual report, while over 9,000 complaints were received by OPMC, and 8,782 complaints
closed, only 210 cases resulted in the filing of actual charges. This is 2% of filed complaints that ended
in actual charges. Given the significant disparity between the number of complaints and the number of
cases where there is ultimately some finding of misconduct, it is imperative we limit the bypassing of
these important due process protections to circumstances when it is clear that the delay of going through
these procedures threatens the safety of the public. A subjective assessment that a physician may be a
“risk”, as this legislation would propose, should not be enough to merit bypassing these long-standing due
process protections.

Furthermore, Public Health Law Section 230 (12)(a) already grants power to the Department of Health to
summarily suspend a physician or PA from medical practice without an otherwise required hearing and
pre-hearing where there is a “determination that a licensee is causing, engaging in or maintaining a
condition or activity which in the commissioner’s opinion constitutes an imminent danger to the health of
the people. This power was then expanded through a 2018 law that authorizes the Commissioner to
summarily suspend a physician’s license if they have been accused (not convicted) of a felony charge
and, in the commissioner's opinion, the licensee’s “alleged conduct constitutes an imminent danger to the
health of the people”.

With regard to making charges public, PHL Section 10 (a) (iv) provides for the ability of the
Commissioner of Health to make charges against a licensee public once it is determined that there is
enough evidence to warrant a formal hearing. Since there are still a relatively small number of cases each
year that get so far as having formal charges brought, it is completely unfair to enable the release of
enormously prejudicial information with little if any review process to determine that even formal charges
are warranted.

We also are very concerned with proposal to permit OPMC to publicly disseminate the names of
physicians who have received administrative warnings. The change represents a unilateral action by
OPMC that deprives licensees of their due process rights to contest such a finding before it is made
available to the public. Even though an administrative warning cannot be used as evidence of
misconduct, it remains a finding of substandard practice. Such public notice without the opportunity for
an adjudicatory hearing violates fundamental notions of fairness and robs the licensee of the ability to
challenge such findings without judgment under the public eye. To the public, the issuance of an
administrative warning would likely be no different than a finding of professional misconduct and could
result in prejudice and substantial harm to the physician or physician assistants’s practice and livelihood
without proper due process under the law.

In conclusion, existing statute permits the Commissioner to act in the public interest where there is
sufficient evidence to warrant such exceptional action to protect the public from aberrant health care
practitioners. Furthermore, this proposal is prejudicial and excessive in that it abandons long-standing due
process protections, and could unfairly destroy professional reputations and the patient-practitioner
relationship so essential for providing high quality care. Therefore, we urge that this proposal be rejected.



