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PROLOGUE 
On behalf of all of New York’s physicians, I am proud to present the Medical Society of the State of New York’s 
2010 Legislative Program.  We offer this program primarily for consideration by our State Legislature and our 
Governor but we also invite all New Yorkers to examine our proposals and to join in the discussions which will 
take place as these matters are considered and acted upon in the coming months. 
 
Our legislative program is a comprehensive one.  Its overriding objective is the enhancement of patient access 
to affordable health care of the highest possible quality.  More specifically, our program sets forth clear policy 
goals in a host of very important areas.  It includes specific proposals targeted to the resolution of identified 
problems.  For example, we seek to achieve health insurer accountability to health care providers, payors and, 
perhaps most importantly, patients.  Our program includes long overdue fundamental medical liability reforms.  
We address many of our State’s very serious budget issues and we include initiatives which will improve 
physician access for Medicaid beneficiaries and meaningfully address some of the problems of our State’s 
uninsured population in ways that save rather than cost money.  Our program identifies and seeks to remedy 
physician supply and distribution problems.  It sets forth important initiatives which seek to eliminate medical 
errors and enhance quality.  And finally, our program includes significant public health proposals which will 
improve our efforts to prevent illness and enhance the health status of all New Yorkers. 
 
Our program will be advanced against the backdrop of health care system debate at the national level which is 
virtually without precedent.  Certainly, the outcome of the national reform effort currently underway will impact 
all of us.  It will directly effect health care providers, both individual and institutional.  It will effect patients of 
every age and health status.  It will effect businesses, large and small, taxpayers and government itself at every 
level — federal, state and local.  And, of course, it will effect health insurers.  What remains uncertain, however, 
is whether the outcome of this debate will be positive or negative. 
 
There are those who believe that the system’s problems are so complex they cannot be resolved.  The cynic will 
point out that there are many powerful forces involved in the debate now underway and that some of these 
forces have strong personal interests which are best served by preventing real reform.  And so the questions are 
asked — will the system that emerges be strong and vibrant and responsive to the daunting problems we face?  
Will it fairly and equitably reconcile legitimate but competing interests?  Or will it fail by accomplishing little, if 
any, of the changes which are necessary?  The answers to these questions are not yet possible to give.  They will 
be determined by the extent to which each of the involved groups vigorously and honorably debates the issues 
within their own organizational structures and within the larger political process.  Many of us — and I include 
myself in this group — believe that through this process a sound result will emerge.   
 
The challenges we face as a state and as a nation are many but so too are the opportunities available to us.  The 
goals of MSSNY’s 2010 Legislative Program are ambitious but they are achievable.  Importantly, we believe 
that they are achievable now and not at some point far into an unforeseen future.  We invite you to join with us 
as we move toward these goals. 

 
DAVID T. HANNAN, MD 
President
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I. MEDICAL LIABILITY REFORM 
  
Access to patient care is being jeopardized by the increasingly intolerable situation facing physicians as a result of rapidly 
rising overhead costs and stagnant or decreasing physician reimbursement.  The unaffordable cost of medical liability 
insurance is a major contributing factor to this problem.  The Legislature and the Governor have temporarily averted a 
health care access disaster by enacting legislation in each of the last two years prohibiting any rate increase or surcharge 
on physician liability insurance premiums.  These rate increase prohibitions, while important, have only bought us time to 
arrive at a long-term solution.  MSSNY supports the enactment of immediate and systemic medical liability system 
reforms to protect the ability of physicians to continue to provide care in New York State.    
 

 “Protect our Patients!” 
 
These were the words chanted by the thousands of 
physicians who attended the MSSNY/Specialty 
Society Legislative Day and Rally in 2008 and 2009.  
These physicians who braved the rain and freezing 
cold to rally on the steps of the State Capitol were 
urging their legislators to enact critically needed 
reforms to protect the ability of patients to access 
needed care, care that is being jeopardized as a result 
of the increasingly intolerable situation facing 
physicians as a result of rapidly rising overhead costs 
and stagnant or decreasing physician reimbursement. 
 
In each of the last two legislative sessions, the New 
York State Legislature and Governor Paterson have 
enacted legislation that prevented for the 2008-09 and 
2009-10 policy years the imposition on physicians of a 
medical liability insurance rate increase or the 
imposition of a surcharge to make up for past 
insurance company deficits.   Without this action by 
the Governor and the Legislature, it most probably 
would have been necessary to impose double digit 
premium increases in each policy year.  Had these 
increases been implemented, there would have been 
severe consequences to access to care in New York’s 
world-renowned health care system. 
 
These fixes, while important, are only short-term.  
They have put a temporary “lid” on a boiling pot that 
will trigger even more staggering increases in medical 
liability costs unless action is taken by our elected 
officials to address the real causes and not just the 
symptoms of this severe problem.  As stated in an 
August 2008 Newsday editorial, enactment of the 
freeze: 

won’t end the punishing long-term run-up in the cost 
of insurance.  But it does buy time for Albany to 
fashion a more lasting remedy – time that must be put 
to good use. 
 

When combined with the ongoing difficulties facing 
physicians in receiving fair reimbursement from both 
commercial health insurers as well as government-
sponsored plans, any increases in liability costs will lead to 
a further erosion of access to care in New York State.  This 
erosion will greatly undermine efforts underway at the 
state and federal level to increase access to affordable 
health insurance coverage.    

 
The possible double digit increases in medical liability 
costs prevented by the legislatively enacted rate “freezes” 
would have been on top of premium increases of 14% 
imposed on physicians for the 2007-08 policy year, and the 
55-80% increases in premiums paid by New York’s 
physicians over the previous 5 years, bringing the 
premiums paid by many specialists in New York to 
amounts in the hundreds of thousands of dollars.  Even 
with the enactment of these “freezes,” for just a single year 
of coverage: 

• a Long Island neurosurgeon pays over $300,000;  
• an OB-GYN in the Bronx, Brooklyn, Queens and 

Staten Island pays over $170,000; and  
• an orthopedic surgeon in Westchester, Orange and 

Rockland Counties pays almost $110,000. 
 

Overall, from 2003-2008, liability insurance costs for ER 
physicians rose 72-80%, general surgeons 72-80%, 
neurosurgeons 72-80% internists 72-80%, radiologists 63-
72%, and OB-GYNs 63-72% (see below chart). 

 
Chart 1 - Medical Liability Premiums – OB-GYNs   (Source: MLMIC) 

OB-GYN 2002-03 2007-08 
Lower Hudson Valley, Manhattan $89,319 $145,900 (+63%) 
Outer Boroughs $100,904 $173,065 (+72%) 
Long Island $115,431 $188,553 (+63%) 
Poughkeepsie, Newburgh (mid-Hudson Valley) $54,829 $89,561 (+63%) 
Albany, Syracuse, Binghamton $32,539 $53,151 (+63%) 
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Chart 2 – Per Claim Payout 
Average Per Claim Payout--MLMIC 2002-2008
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Since 2002, the average payout for medical liability 
claims has increased steadily, from under $385,000 in 
2002, to over $505,000 in 2008. 

 
Malpractice payouts in New York State are far out of 
proportion to the rest of country.  For example, according 

to Kaiser State Health Facts, in 2007, New York State had 
by far and away the highest number of paid medical 
liability claims in the country (1,528), almost 70% more 
than California (924) and twice that of Florida (783) and 
Pennsylvania (767). 

 
Chart 3 – Number of Paid Claims Per State 

Paid Medical Liability Claims 2007
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Kaiser statistics also showed that New York State had the 
highest cumulative medical liability payouts in 2007 
($674,683,750), more than two times greater 

than the states with the next highest amounts, 
Pennsylvania ($282,611,000), Florida ($226,487,600), 
Illinois ($215,890,000) and California ($214,115,050). 
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Chart 4 – Cumulative Medical Liability Payouts Per State 
Cumulative Medical Liability Payouts 2007
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These enormous costs are driven by an unpredictable 
medical liability adjudication system that numerous 
studies have concluded results in cases where awards 
are made despite the absence of any negligence 
whatsoever.  Moreover, under the current system 
studies have shown that often those truly injured by 
negligence do not sue.  For example, in one recent 
review of closed claims in the New England Journal of 
Medicine, it was shown that, in more than 1 out of 4 
claims, a patient was awarded payment where no 
negligence was committed, or a patient was not 
awarded payment where there was negligence. 
 
As a result of the randomness and unpredictability of 
the current medical liability adjudication system, 
settlements are often made even where no negligence 
has occurred.   Physicians who treat the most high-risk 
patients are sued with astounding regularity in New 
York State.  Every 5 years, 60% of our neurosurgeons 
are sued, 55% of our OB-GYNs, and almost 50% of 
our surgical specialists.    
 
While approximately 2/3 of all medical liability cases 
brought result in no payment, even the costs of 
defending these cases are extensive and significantly 
add to the astronomical cost of medical liability 
insurance.  For example, MLMIC has spent over $725 
million in this decade alone to defend physicians and 
hospitals on whose behalf no payment is ever made to 
the plaintiff.   

 

The problems of the medical liability adjudication system 
do not just impact physicians – it impacts the cost of all 
health care.  This was highlighted by President Obama in a 
speech to Congress last September in which he stated that 
he has “talked to enough doctors to know that defensive 
medicine may be contributing to unnecessary costs.” 
Studies have shown that billions of dollars in health care 
costs are unnecessarily spent each year due to the practice 
of “defensive medicine”, such as unnecessary MRIs, CT 
scans and specialty referrals.  The costs of this 
phenomenon vary based upon the studies, but are 
undoubtedly immensely significant.  One 2002 study by 
HHS indicated that $60-$108 billion was spent on 
defensive medicine.  A Lewin study concluded that $36 
billion could be saved over 5 years by reducing “defensive 
medicine” costs.  More recently, a 2008 study by the 
Massachusetts Medical Society of eight specialties 
indicated that $1.4 billion was spent annually in just the 
state of Massachusetts alone for “defensive medicine” 
purposes.   

 
Moreover, despite claims by some, the fear of the litigation 
system actually inhibits efforts to address health system 
errors in a proactive way.  In fact, New York maintains 
laws which exacerbate this problem.  While hospital peer 
review proceedings are kept confidential and are generally 
immune from legal discovery, this immunity, incredibly, 
does not extend to a physician who subsequently becomes 
a defendant in a lawsuit.  This greatly undermines efforts 
to improve quality care through a frank and thorough 
discussion of care provided.  It actually discourages 
participation.  As stated by Dr. Troyen Brennan, one of the 
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authors of the famous Harvard Study on Medical 
Malpractice, in a 2000 New England Journal of Medicine 
article:   

 
Any effort to prevent injury due to medical 
care is complicated by the dead weight of a 
litigation system that induces secrecy and 
silence. No matter how much we might insist 
that physicians have an ethical duty to report 
injuries resulting from medical care or to work 
on their prevention, fear of malpractice 
litigation drags us back to the status quo. To 
address the problem of iatrogenic injuries 

seriously, we must reform the system of 
malpractice litigation. 

We can no longer sustain such an expansive, inequitable 
and fatally flawed system if we wish to maintain a world-
class health care system.  Cases where negligence has 
occurred should result in fair compensation to the injured 
plaintiff.  However, we need a better system to discourage 
the bringing of meritless cases, to more precisely assure 
that claims of negligence are paid and claims without 
negligence are not, and most importantly, foster a culture 
of quality improvement rather than blame. 

 
LITIGATION REFORMS 

 
• Alternate Resolution Forums - MSSNY supports 

legislation to resolve medical liability claims in more 
objective, less expensive forums, such as special 
health courts or a No-Fault system for claims 
involving neurologically impaired infants and 
emergency department care.  As stated above, several 
studies have concluded that the current civil justice 
system facilitates awards in lawsuits where there has 
been no negligence.  
It is interesting to note that alternative forums have 
long been a key recommendation of special 
government task forces examining this issue.  As far 
back as 1975, the first recommendation of Governor 
Hugh Carey’s Special Advisory Panel on Medical 
Malpractice (also known as the “McGill 
Commission”) was the creation of a No-Fault system 
to adjudicate medical liability claims. As stated in the 
report by the McGill Commission:   
 

Inasmuch as the present tort law/liability 
insurance system for medical malpractice 
will eventually break down and costs have 
and will continue to rise to unacceptable 
levels, fundamental reform of the present 
tort law/liability insurance system should 
be undertaken.  While the Panel does not 
recommend a specific compensation plan, 
the overriding concern should be to create 
a system of compensation for adverse 
medical outcomes resulting from medical 
treatment, whether or not caused by 
negligence.  Such a system should be 
coordinated with other compensation 
systems and should limit compensation to 
the bona fide need of patients. 

 
Such a system is needed now more than ever. 
 

• Medical Expert Witness Reform - MSSNY supports 
legislation to reform the use of expert witnesses in 
medical liability actions. A recent article in Health 
Affairs concluded that the tightening of rules with 
respect to who can serve as an expert witness in a 
medical liability action has been effective in other 
states as part of an effort to contain medical liability 
insurance costs.  Under current New York law, the 
identity of an expert who will testify in a medical 
liability action is shielded.  Incredibly, no other state 
has such a  rule, and medical liability cases are the 
only civil actions in New York where this rule is 
applied.  Specifically, legislation should be enacted 
that would require the identity of an expert witness in 
a medical liability action to be disclosed prior to trial.   
 
Moreover, MSSNY supports legislation to require that 
an expert witness be practicing in the same or similar 
specialty as the physician against whom the suit has 
been filed.  Over 20 states have enacted reforms which 
place some meaningful requirements on the 
qualifications of an expert witness in a medical 
liability action.   
 
Finally, MSSNY supports legislation to establish a 
new category of physician misconduct for physicians 
who provide scientifically unsupportable testimony in 
any proceeding, whether civil or administrative.    
  

• Certificate of Merit Reforms - MSSNY supports 
legislation to require that a physician consulted for a 
Certificate of Merit be identified, be of the same 
specialty as the physician against whom the suit is 
filed, and be required to file a certification statement.  
Current law requires an attorney filing a medical 
liability action to attest in the Certificate of Merit that 
he or she consulted with a physician who concurred 
that there is a reasonable basis to bring the action.  
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However, the benefit of this law in limiting the 
bringing of meritless actions has been minimized 
because the physician with whom the attorney 
consulted remains anonymous.   
 
Such a law would reduce some of the needless cost 
that is incurred by plaintiffs in pursuing and 
defendants in defending frivolous litigation that 
otherwise should be kept out of the courts.  Fourteen 
states have enacted laws that go beyond New York’s 
“Certificate of Merit” Law, and require that an 
affidavit of merit be signed by a health care provider in 
order for a medical liability claim to go forward.    
 

• Reasonable Cap on Non-Economic Awards - MSSNY 
supports legislation to enact a $250,000 cap on non-
economic damage awards.  Many studies have shown 
that the most effective way to reduce liability 
insurance costs is through some limitation on the 
extent of non-economic damages awardable.   There 
are 30 states that have enacted some form of a cap on 
non-economic awards in medical liability actions, 
including more heavily populated states such as 
California, Florida, Illinois and Texas.   
 
The effect in premium has been significant.  For 
example, it should be noted that California physicians 
pay far less than what New York physicians pay for 
liability premiums.  The highest rate paid by an OB-
GYN in New York State in the voluntary market, 
$194,935 (PRI – Long Island), is more than twice as 
high as the highest rate paid by an OB-GYN in 
California, $89,953 (Norcal – Los Angeles and Orange 
Counties).   In Texas, physicians have seen significant 
reductions in their liability insurance costs since the 
enactment of a cap in their state in 2003.  Texas has 
also seen a significant increase in physician license 
applications.     

• Reducing Frivolous Lawsuits - MSSNY supports 
legislation or other regulatory action which would 
assure that penalties are imposed on those who bring 
frivolous medical liability actions.  New York law 
permits the imposition of a $10,000 fine on an attorney 
who brings a frivolous action.  However, the penalty is 
rarely imposed despite the fact that an overwhelming 
majority of malpractice claims filed result in no 
payment to the plaintiff.   MLMIC has spent over $725 
million in this decade alone to defend physicians and 
hospitals on whose behalf no payment is ever made to 
the plaintiff.  These costs could be significantly 
reduced if the standards for establishing a frivolous suit 
cause of action were made more reasonable, and the 
law enforced.  It would also reduce cost to plaintiffs by 
discouraging the bringing of clearly meritless litigation.  
 

• Immunity for Apologies - MSSNY supports legislation 
to protect health care providers who express sympathy 
to a patient for an unanticipated outcome.  Such 
statements cannot be used against the health care 
provider in any subsequent litigation that may arise.  
At least 27 states, including Connecticut, Illinois and 
Maryland, have enacted so-called “I’m Sorry” laws.  
The enormous liability exposure physicians face 
creates a situation where physicians are inhibited from 
expressing any sort of apology or remorse following 
an unanticipated outcome because of the fear of being 
sued.  The purpose of an “I’m sorry” law is to 
encourage open communication between patients and 
their health care providers by removing some of the 
potential negative ramifications of an admission of 
remorse for an unanticipated outcome. 
 

• Immunity for Volunteering Physicians - MSSNY 
supports legislation to ensure that physicians who 
provide volunteer medical services in certain settings 
are immune from liability. 

 
INSURANCE/STRUCTURAL REFORMS 

 
• Subsidization - MSSNY supports legislation to 

provide a state-funded subsidy and/or a tax credit to 
defray the cost of medical liability insurance.  For 
example, legislation passed the State Senate in 2008 to 
reduce from $1.3 million to $1 million the amount of 
coverage a physician needs to purchase in order to 
obtain state-funded Excess coverage.  The legislation 
would have reduced physician liability premiums by 6-
9%.  MSSNY will seek passage of this or other similar 
legislation this year. 

 
• Re-Creation of MMIA - MSSNY supports legislation 

that would re-create the joint underwriting association, 

comprised of all insurance companies writing liability 
insurance in New York State, to cover the assigned 
risk pool for medical liability insurance in New York 
State.  From 1975 to 2000, the Medical Malpractice 
Insurance Association (MMIA), comprised of 
hundreds of carriers with multiple billions of dollars in 
assets, underwrote the assigned risk pool.  In 2000, 
legislation was enacted to permit the dissolution of 
MMIA and to create the Medical Malpractice 
Insurance Plan (MMIP) as the insurer of last resort.  
Membership in MMIP is now limited to medical 
malpractice carriers only, of which three (MLMIC, 
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PRI and HIC) represent 90% of market share, and 
assume that proportion of MMIP’s deficit.    

 
Due to inadequacy in the funding of the Excess 
Medical Malpractice Insurance program, it severely 
impacted upon the financial stability of these carriers, 
which resulted in the Superintendent’s articulation of 
the need for a physician surcharge.  Re-creation of the 
MMIA would more equitably spread risk associated 
with medical malpractice insurance and provide some 
stability to this market. 
 

• Periodic Payments Structural Reform - MSSNY 
supports legislation to revise the method for 
structuring medical liability awards.  Prior to 2003, 
future damages awarded in a medical liability action 
exceeding $250,000 were paid over time in periodic  

payments instead of one lump sum.  This law reduced 
overall liability costs. However, in response to a Court of 
Appeals decision, legislation was enacted in 2003 that 
changed the upfront payout of future damages from 
$250,000 to 35% of the future damages awarded.  This 
seriously reduced the cost-savings derived from structured 
awards.  MSSNY, therefore, supports legislation to change 
the lump sum payment threshold from 35% of the award to 
the first $50,000 of the award. 

 
• Personal Asset Protection - MSSNY supports 

legislation that provides greater protection of a 
physician’s personal assets.  Liability awards 
frequently exceed the insurance coverage physicians 
are able to purchase, placing the physician’s assets in 
substantial jeopardy every time they treat a patient.   
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II. REGRESSIVE LIABILITY 
 
The current failed liability system presents us with a potential health care access disaster.  The State Legislature and the 
Governor have averted this disaster, but only temporarily through the enactment of consecutive one-year freezes on liability 
insurance premiums.  We still need fundamental reform.  Any change in the law, furthermore, that would actually expand 
liability costs for physicians is intolerable.  To preserve access to care, liability insurance costs must be reduced, not increased.  
MSSNY strongly opposes any measure that would increase physician liability including: 

• Legislation to create a “date of discovery” rule for the statute of limitations; 
• Legislation to expand “wrongful death” damages; 
• Legislation to permit the awarding of pre-judgment interest; and 
• Legislation to eliminate the limitations on attorney contingency fees.  

 
The unprecedented actions by the Governor and the State 
Legislature in enacting moratoria on medical liability 
insurance premium increases for the 2008-09 and 2009-10 
policy years underscored the serious problem threatening 
the stability of the health care system as a result of the 
enormous cost of liability insurance for physicians.  It is a 
problem that has been exacerbated by the continuing 
efforts of insurance companies and other payors to 
constrain reimbursement for health care services.   Prior to 
the legislatively enacted rate freezes, premiums had gone 
up 55-80% in the previous five years.   Unless action is 
taken to control these costs, New Yorkers could face even 
greater barriers to obtaining needed care.  Needless to say, 
any legislation that would expand these costs would be 
disastrous to New York’s health care system.  Therefore, 
MSSNY will oppose any measure that would expand the 
recovery permitted against physicians. 
 
Oppose Creation of a Date of Discovery Rule for 
Malpractice Actions   
MSSNY is opposed to legislation that would permit the 2 
½ year statute of limitations for medical liability actions to 
commence upon discovery of an alleged negligent act.  
The current statute of limitations for medical liability 
actions has been in place for nearly 35 years.  It was one of 
the key components of the liability reform package 
enacted during the mid-1970s medical liability insurance 
crisis in New York - a crisis which came perilously close 
due to shutting down the entire health care system.  A 
major cause of the crisis was the fact that the statute of 
limitations for medical liability actions had been virtually 
eliminated as a result of expansive judicial interpretation.   
The effect of repeal or revision of this law would be 
dramatic.  The statute of limitations would not begin to run 
until the plaintiff discovered the alleged negligent act - no 
matter how long into the future that may be.     
 
Proponents of this measure argue that many other states 
have incorporated such “date of discovery” exceptions into 
their statutes of limitation for medical liability actions.  
What these proponents do not tell us, however, is that well 

over half of the states with “date of discovery” rules also 
have enacted caps on non-economic damages in medical 
liability actions, thereby significantly offsetting the 
enormous costs of this provision.  Moreover, those states 
that have “date of discovery” rules, but no caps on 
damages, include Alabama, Delaware, Iowa, Kentucky, 
North Carolina, Rhode Island, Vermont and Wyoming, 
where physicians pay far less in medical liability insurance 
premiums than those paid by physicians in New York City, 
Long Island and the Hudson Valley.  The vast majority of 
these states, furthermore, have an outside limit on the 
lengths of the discovery toll. 
 
MSSNY has been advised by MLMIC that if this 
legislation were to be enacted, medical liability premiums 
would need to be increased by 15.6%, and perhaps even 
more.  Moreover, the actuarial study indicated that the “re-
opener” provision for previously dismissed cases included 
in some versions of this legislation could result in an 
additional $100 million cost to MLMIC, which would 
potentially need to be made up through physician 
surcharges.  Increases of this magnitude cannot be 
sustained. 
 
Oppose Wrongful Death Expansion   
MSSNY opposes legislation that would expand the nature 
of damages that can be awarded in a wrongful death 
action.  Currently, a spouse and/or children can bring an 
action to recover economic damages they may have 
sustained as a result of the spouse or parent's death, 
including loss of income, loss of consortium, and the costs 
associated with the custodial care of children.  Also, an 
action can be brought by a person's estate for the pain and 
suffering sustained by that person before their death.  
Obviously, these latter damages almost always go to the 
same individuals who receive the wrongful death damages.  
Thus, virtually all wrongful death actions currently include 
causes of action seeking compensation for both economic 
loss and compensation for pain and suffering suffered by 
the decedent before death.   
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This bill would expand the type of injury compensated 
solely within the wrongful death action to include 
“emotional” injury.   
 
Actuarial estimates are that this legislation would prompt 
an incredible 53% increase in medical liability insurance 
premiums for physicians.  If this law were to be enacted, it 
would produce an immediate shut down of the health care 
system.  As stated above, the Legislature and the Governor 
need to enact legislation to reduce liability costs for 
physicians and hospitals.  To exacerbate this problem by 
imposing this massive new cost would be irresponsible.   
 
Oppose the Awarding of Pre-Judgment Interest  
MSSNY opposes legislation that would increase the 
interest that may accrue on medical liability awards.  
Under current law, interest on such claims accrues from 
the date of the verdict against the defendant.   If this 
change were to be enacted into law, interest would be 
computed over a much larger period.  This would raise 
physician liability premiums by 27%.  Again, in light of 
the crisis in the cost of medical liability insurance, 
legislation such as this cannot be countenanced. 
 
Oppose Removal of the Statutory Limits on 
Contingency Fees   
MSSNY opposes legislation that would increase the 
contingency fees awarded in medical liability cases.  New 

York State has for several decades limited the percentage 
portion that an attorney can take from a plaintiff’s award 
for medical liability damages.  The statutory limitation on 
contingency fees was initially enacted during the first 
medical liability insurance crisis in New York during the 
1970s.  The attorney fee limits established at that time 
were substantially increased in the mid-1980s.  The 
purpose of this important statute is to diminish the 
incentive for malpractice plaintiff attorneys to needlessly 
drag out litigation in the hope of achieving a larger fee as 
well as to discourage the bringing of frivolous claims.  
Moreover, these limitations help to assure that a plaintiff is 
fairly compensated for his or her injury and that major 
parts of the awards are not diverted to pay what are often 
huge attorney fees as well at significant disbursements.  
Under the current law, attorneys are very substantially 
compensated in medical liability actions.  In the case of a 
$1 million award, for example, an attorney will receive a 
fee of $237,500.    
 
Elimination of these sensible and equitable limitations 
would benefit no one but trial attorneys.  If this law were to 
be repealed, it would encourage the filing of even more 
groundless lawsuits and definitely drive up the cost of 
liability insurance.  A recent actuarial study indicated that 
repeal of these limitations in and of itself would increase 
physician premiums by over 10% at a time when the costs 
of liability insurance must be reduced. 

 
  Chart 5 – Attorney Contingency Fees If Statutory Limit Were To Be Repealed 

Medical 
Liability 
Award 

Attorney Fee 
Allowable  Under 
Current Law 

Attorney Fee If 
Statutory Contingency 
Fee Limit Repealed 

Potential Attorney Fee 
% Increase 

$500,000 $137,500 $166,666 21% 
$1,000,000 $237,500 $333,333 40% 
$5,000,000 $650,000 $1,666,666 156% 
$10,000,000 $1,150,000 $3,333,333 190% 

 
Oppose Expanding Damages Against Non-Settling 
Defendants 
MSSNY opposes legislation that would require a non-
settling co-defendant to make a gamble prior to trial 
whether to reduce his/her liability exposure by either a 
settling co-defendant’s settlement amount or the settling 
defendant’s proportionate share of fault as determined 
after trial.   
 
Under current law, a jury verdict is reduced by the greater 
of the amount paid by settling defendants or the share of 
fault allocated by the jury to a defendant who has already 
settled. The current rule makes certain that the plaintiff 
does not receive more than the amount awarded by a jury.  
This proposal would instead permit the plaintiff the 
potential to be unjustly enriched by collecting more than 

the jury ultimately determined the non-settling defendants' 
equitable share to be, if the settling defendant settles for an 
amount that exceeds their equitable share of the award.  It 
is of course an opportunity for trial attorneys to receive 
greater fees as well.  Again, given the overwhelmingly 
expensive cost of purchasing liability insurance coverage, 
legislation should not be passed that needlessly adds to 
these costs. 
 
Oppose Changes to Ex Parte Interviews 
MSSNY opposes legislation that would prohibit a 
physician’s defense counsel in a medical liability action 
from conducting an interview with the plaintiff’s treating 
physician.  This legislation would overturn a very 
important New York State Court of Appeals decision that 
was reached in 2007 (Arons v. Jutkowitz).  The Court 
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affirmed a long-standing principle in our legal system that 
no party has a proprietary interest in a particular witness in 
a civil liability action.  Were this decision to be overturned 
through legislation, this would present significant problems 

for a physician defendant in seeking to defend himself or 
herself in a medical liability action by limiting the 
opportunity to fully examine the plaintiff’s health 
condition to evaluate the merit of the plaintiff’s claim. 
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III.  COLLECTIVE NEGOTIATION 
 
Most physicians and patients have little if any ability to challenge the practices of health insurance companies which impose 
unnecessary barriers to care because of the significant market dominance of a few plans in all regions of New York State.   
This market domination negatively impacts patient care in direct and substantial ways.  This problem is likely to grow as 
companies continue to increase their market share through mergers and consolidation.  To better enable physicians to advocate 
on behalf of their patients, MSSNY will advocate for legislation on the state and federal level to better enable independently 
practicing physicians to collectively negotiate contract terms with managed care plans. 
 
 
The enormous power held by health insurance companies 
all over New York State has created a situation where the 
contracts that most physicians sign with insurers are, in 
effect, “take it or leave it” contracts that do not afford 
physicians any realistic opportunity to actually negotiate 
important contract terms.  Most physicians face the 
situation where they either must accept a standard-form 
contract with onerous terms, or risk losing access to a large 
number of patients in a given region.  In reality, most 
physicians simply cannot afford to decline to participate.  
It is the patient, however, that bears the brunt of this 
inequity because the terms that the physicians are unable to 
negotiate impose unnecessary barriers for patients in 
obtaining needed care.  Cumbersome preauthorization 
protocols impede the provision of necessary procedures, 
treatments, diagnostic tests, and necessary prescription 
medications. 
 
The ability of physicians to meaningfully negotiate the 
terms of their participation with these plans, including the 
ability to advocate for the needs of their patients over the 
bottom line of the companies, is of critical importance.  
This can be achieved only by the enactment of legislation 

allowing physicians to come together in numbers large 
enough to influence health plan decision-making.  Current 
federal antitrust laws, however, have been interpreted to 
prohibit independently practicing health care providers 
from collectively negotiating contracts with the managed 
care industry except under the most limited circumstances.  
 
New York’s Concentrated Health Insurance Market 
According to Department of Health (DOH) data, as of the 
beginning of 2008, 77% of the enrollees in the commercial 
managed care market in New York State are enrolled in 
just six health insurance behemoths (GHI-HIP, Empire, 
MVP/Preferred Care, Oxford/United, Excellus/Univera 
and Independent Health).  This number will jump to 81% 
of the managed care market if United is permitted to carry 
out its plan to acquire Healthnet.  Just in the last few years 
we have seen United’s acquisition of Oxford, Wellpoint’s 
acquisition of WellChoice (Empire), MVP’s purchase of 
Preferred Care, and a merger between GHI and HIP.   
Moreover, as noted below, almost all regions of the State 
have substantial market domination by just one or two 
health insurers. 

 
Chart 6 – HMO Penetration – Selected NY Regions 

 REGION INSURER 1 INSURER 2 TOTAL MARKET 
PENETRATION OF 
TOP 2 INSURERS 

Albany-Schenectady-
Troy 

CDPHP (42%) MVP (33%) 75% 

Binghamton CDPHP (47%) MVP (27%) 74% 
Buffalo-Cheektowaga- 
Tonawanda 

Excellus (43%) Health Now (35%) 78% 

Poughkeepsie-
Newburgh-
Middletown 

CDPHP (35%) MVP (27%) 62% 

Rochester Excellus (44%) Preferred Care (40%) 84% 
Suffolk/Nassau County Wellpoint (31%) HIP (29%) 60% 
Utica-Rome CDPHP (51%) MVP (40%) 91% 

Source: “Competition in Health Insurance: A Comprehensive Study of U.S. Markets, 2008 Update, American Medical Association 
 
Because these companies wield such market domination, 
their profits have grown substantially. According to a study 
recently released by the Northwest Federation of 

Community Organizations (NFCO), many of the major 
national health insurance companies operating in New 
York State have made billions in profits over the last 
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several years.  For example, in 2007, United Health Group 
made $4.65 billion in profits.  Wellpoint made $3.35 
billion in profits.  Aetna made over $1.8 billion in profits.  
Cigna made over $1.1 billion in profits.    
 
Moreover, according to a report issued by the group Health 
Care for America Now (HCAN), profits at 10 of the 
country’s largest publicly traded health insurance 
companies rose 428 % from 2000 to 2007.  In 2007 alone, 
the chief executive officers at these 10 companies collected 
a combined total compensation of $118.6 million.  Of 
course, the most egregious example of health insurer CEO 
compensation is that of former United CEO, Dr. William 
McGuire, who resigned after an investigation revealed that 
he had likely backdated his options, picking the most 
profitable dates retroactively to price them. These options 
were alleged to be worth about $1.7 billion. 
 
New York State has proven to be a major profit center for 
the health insurance industry.  For example, in 2007, New 
York health plan profits were over $1.4 billion, a 93% 

increase over the amount earned in 2001, according to 
National Association of Insurance Commissioners (NAIC) 
filings (as reported by the Greater New York Hospital 
Association).  It was the sixth straight year that plan profits 
exceeded $1 billion.  Moreover, the NFCO report noted 
that, in 2007, United, Aetna and Wellpoint’s profits 
together in New York State were approximately $1 billion, 
according to NAIC filings.  Their profit margins for New 
York State significantly exceed national averages.   
 
Another study recently reported by the Health Leaders 
Inter-Study found that HMO net income in New York 
State was more than two times that of New Jersey and 
three times that of Connecticut when comparing the profits 
on a per member, per month basis.  The study noted that 
HMO net incomes were $6.15 per member per month in 
Connecticut, $9.86 per member per month in New Jersey, 
and incredibly, $21.96 per member per month in New 
York State.  According to the study, net income was 
defined as excess revenue after paying for medical claims 
and other expenses.   

  
Chart 7 – HMO Net Income Per Member Per Month 

HMO NET INCOME IN SELECTED 
STATES per member per month

(Source: Health Leaders Inter-Study)
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The source of these grossly excessive profits of the 
managed care companies is clear.  They are increasing 
premiums for businesses and other payers at a dramatically 
high rate and even as they do so they are reducing 
coverage and limiting patient access.  Thirdly, through 
hyper-aggressive “cost containment,” they are straining 
providers’ ability to keep their practices afloat financially.  
These huge profits, furthermore, are often going out of 
state.  They are not being re-invested to protect New 
York’s health care system.   
 
The Broader Impact of Market Concentration 
These insurer tactics are being identified not only by the 
health care provider community, but increasingly by the 
business community, which pays for a large share of health 
care in New York State and whose premiums are rapidly 

increasing even as the product they are purchasing is 
diminishing in terms of coverage levels.  For example, one 
recent study by C&B Consulting showed that employer 
health insurance premiums in the metropolitan New York 
City region have nearly doubled since 2000.  Moreover, 
the report recently issued by HCAN noted that, for family 
health coverage in New York State, the average annual 
combined premium for employers and employees rose 
from $7,090 in 2000 to $12,811 in 2007, an increase of 
over 80%.  The cost for the average employer increased 
79% between 2000 and 2007, and the cost for the average 
employee increased 88% between 2000 and 2007.  
Certainly, physicians as employers themselves have not 
been immune from these very significant increases.  
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Moreover, as is further detailed in the “Managed Care 
Reform” Section of the MSSNY Legislative Program, this 
overwhelming power of the companies forces providers to 
accept unfavorable terms, as manifested in a number of 
different one-sided policies, such as:  

• Imposing burdensome processes and permitting 
inappropriately long wait times for physicians and 
their staffs when they request pre-authorization for 
patient care;  

• Constraining reimbursement to the same level year 
after year, or in some instances imposing cuts, 
despite the fact that the cost of running a practice 
keeps going up significantly each year; 

• Employing a host of other tactics to cut 
reimbursement, including:  

o Downcoding physician claims despite 
appropriate medical justification;  

o Bundling multiple services provided by a 
physician into just one service, in contrast 
to rules set forth under the AMA’s CPT 
coding guidelines; and 

o Making exorbitant refund demands long 
after the time that payment was initially 
made, sometimes using the grossly unfair 
practice of extrapolation to determine 
refund amounts; 

• Having the unprecedented ability to unilaterally 
change the terms of a contract with a physician, 
with little notice to the physician and only an 
illusory ability to “opt out” of the contract if the 
physician disagrees with the amendment; and 

• Limiting the ability of physicians to refer their 
patients to ancillary service providers necessary 
for making correct diagnoses, including imaging 
facilities and laboratories.  

The Solution 
MSSNY will be seeking legislative relief for all of these 
plan abuses.  Moreover, given the enormous market 
domination by the health plans, MSSNY will also be 
seeking fundamental reform by seeking the passage of 
legislation to allow independently practicing physicians to 
come together in carefully monitored circumstances to 
collectively negotiate contract terms with the HMO 
industry.  Such legislation would take advantage of the 
“State Action” doctrine created more than a half century 
ago by the US Supreme Court in a landmark decision 
permitting collective action to vindicate legitimate public 
interests.  MSSNY will also advocate for relaxation of 
applicable antitrust laws to permit physicians to promote 
greater connectivity between their practices to better 
enable independently practicing physicians and physician 
groups to collaborate to improve quality of patient care.    
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IV. MANAGED CARE REFORM  
 
There is a continuing effort on the part of health insurance companies to impose unnecessary obstacles in the way of providing 
patient care and to unfairly and substantially constrain reimbursement to those who are providing this care.  Health insurance 
premiums continue to go up substantially each year while reimbursement remains flat or even decreases, and patients face 
difficulties in accessing needed care.   With six companies controlling nearly 80% of the managed care market in New York 
(according to New York State Department of Health data), patients, employers and physicians have little ability to effect 
meaningful changes in their contracts with health insurance companies.   MSSNY supports legislation to: 

• Assure Premium Dollars are Spent on Health Care; 
• Create Administrative Simplification; 
• Ease Burdens to obtaining necessary care; 
• Prevent Unfair Contract Terms; 
• Preserve Choice to Participate in a Health Plan; and 
• Assure Fair & Timely Payment. 

 
Physicians have become increasingly frustrated by the 
excessive paperwork and other administrative hurdles that 
are routinely imposed on them by health insurers in the 
physicians’ efforts to assure appropriate care for their 
patients and in appropriate reimbursement for such care.  
This problem is exacerbated by the very significant and 
rising overhead costs they must pay to keep their practices 
afloat, led by the enormous cost of medical liability 
insurance.    
 
With six health insurance companies controlling 77% of 
the managed care market in New York State, and most 
regions of the State dominated by one or two health 
insurers, it is very difficult for most physicians to attempt 
to negotiate relevant patient care terms.  Health plans offer 

physicians “take it or leave it” contracts.  At the same time 
these companies wield such market domination, their 
profits have grown significantly.  According to a study 
recently released by the Northwest Federation of 
Community Organizations (NFCO), many of the major 
national health insurance companies operating in New 
York State have made billions in profits over the last 
several years.  For example, in 2007, United Health Group 
made $4.65 billion in profits.  Wellpoint made $3.35 
billion in profits.  Aetna made over $1.8 billion in profits.  
Cigna made over $1.1 billion in profits.   Moreover, 
according to a report issued by the group Health Care for 
America Now (HCAN), profits at 10 of the country’s 
largest publicly traded health insurance companies rose 
428 % from 2000 to 2007. 

 
Chart 8 – Major National Insurance Companies Profits 

PROFITS OF MAJOR NATIONAL HEALTH 
INSURANCE COMPANIES

(Source: Northwest Federation of Community Organization July 2008)
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The recent settlements with the health insurance industry 
initiated by Attorney General Andrew Cuomo uncovered 
how the industry can use its huge market power to generate 
excessive profits at the expense of our patients and 
physicians.  Most recently, the AG discovered that several 

insurers were contracting with a wholly-owned subsidiary 
of United HealthCare to obtain manipulated data that 
imposed higher-than-necessary out-of-pocket costs for 
patients seeking care out of network.  This also caused 
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significant under-reimbursement for their treating 
physicians.   
  
The Attorney General and insurers have reached two other 
recent major settlements that highlighted the ways by 
which premiums have been inappropriately diverted away 
from patient care in the name of “cost containment.”  In 
2007, health insurance companies who “profile” their 
panel physicians were required to assure that these profiles 
did not unfairly penalize physicians for providing clinically 
appropriate care to patients, in particular physicians who 
treat higher risk (and by extension, higher cost) patients.   
In 2008, Excellus Blue Cross/Blue Shield agreed to reduce 
the hassles that were being imposed on physicians who 
sought to assure that their patients could receive 
appropriate and necessary diagnostic imaging services. 
  
The State Legislature and Governors Paterson, Spitzer and 
Pataki also enacted modest incremental reforms in 2006, 
2007 and 2009 to begin to address the worst of these 
abuses.   While helpful, these changes have not gone far 
enough in addressing the fundamental problems of health 
insurers inappropriately extracting resources out of the 
health care system at the expense of patients, businesses 
and providers of care.  
 
It is for this reason that MSSNY has sought the enactment 
of legislation that would permit independently practicing 
physicians the limited ability to collectively negotiate with 
health insurance companies under close supervision with 
the state.  (See previous section).   Moreover, MSSNY is 
seeking comprehensive reform of many inappropriate 
insurer practices. 
 
Assuring Premium Dollars are Spent on Health Care 
Health plans have generated enormous profits in recent 
years.  At the same time these plans have increased 
employer premiums markedly.  Also, at the same time, 
patient coverage has been reduced and provider 
reimbursement inappropriately constrained.  To address 

these abuses, MSSNY supports the following measures:  
 
• Re-Instating Prior Authorization of Rates - MSSNY 

supports legislation which would restore to the State 
Insurance Department (SID) the authority to review 
requests by health insurers to increase the premiums 
that they charge their customers, to assure that such 
requests are actuarially justified.   In New York State 
the Insurance Department actually sets the premium 
for medical liability insurance.  Workers’ 
Compensation insurance premiums are approved by 
the Insurance Department.  Prior  to the “sunsetting” of 
the law in 1999 requiring SID approval of health 
insurance premium increases of greater than 10%, the 
average medical loss ratio for small group policies was 
89%.  For the six years following the sunsetting of the 
law, the average medical loss ratio dropped to 81%.  
This is consistent with another study performed by 
AIS Risk Consultants that showed that, between 2001 
and 2005, the average New York health plan medical 
loss ratio dipped from 85.3% to 81.7%.   These 
numbers are remarkable when compared with the 
Medicare program, which has been widely reported to 
only spend approximately 2 or 3% on administrative 
costs. 

 
• Mandating closer oversight by the SID will help in 

addressing these problems by reducing the incentive of 
health plans to divert health insurance premium dollars 
to excessive administration expenses or profit.   It 
would better enable SID to review the records of the 
carriers to comprehensively evaluate if the companies’ 
rate increase requests are justified, and most 
importantly, to evaluate how the premium dollars the 
companies collect are actually being spent.   Certainly, 
the companies’ contemplation of this review by SID 
will serve as a powerful incentive for companies to 
improve their claims adjudication practices, and 
prevent the inappropriate diversion of premium 
dollars.  

 
  Chart 9 – Medical Loss Ratio 1996-2005 
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• Limiting HMO Profits - In order to assure that the 
premiums charged by these companies are actually 
being spent on health care rather than administration 
expenses or profits, MSSNY supports legislation to 
increase the medical loss ratios that health insurers 
must meet for the small group and individual policies 
they write, which are currently 75% and 80%, 
respectively.  Finally, to better assure that health care 
dollars are not inappropriately diverted to excess 
salaries or profit, MSSNY supports legislation that 
would prohibit the operation of for-profit health 
insurance companies. 

 
Creating Administrative Simplification 
The procedural hassles faced by physicians and their staffs 
are unnecessary and expensive and are designed to make 
care access unnecessarily difficult.  They include lack of 
uniformity among health plans in the basic forms they use, 
complex pre-authorization requirements, and code review 
policies between health plans.  MSSNY supports the 
following to reduce what has come to be called the “hassle 
factor”: 
 
• Easing Burdens to Obtaining Necessary Care - 

MSSNY supports legislation or other means to limit 
the obstacles placed by insurers on the ability of 
patients to receive the care recommended by a 
physician.  In a recent survey by MSSNY of its 
physicians, 90% of the physician respondents 
indicated that they had to change the way they treat a 
patient based upon restrictions from an insurance 
company; 93% of physicians indicated that health 
insurers required them to change prescription 
medications; and over three-fourths (78%) said that an 
insurance carrier had restricted their ability to refer 
patients to the physicians they believed would best 
treat their particular condition.   

 
MSSNY will seek legislation to reduce the hassles 
experienced by physicians of every specialty as they 
attempt to obtain necessary pre-authorization, 
including requiring the establishment of a list of health 
care services that will not require pre-authorization, 
reducing the time needed to obtain such pre-
authorization, and requiring health plans to complete 
pre-authorization review within 24 hours of a request 
for non-emergent care. Moreover, MSSNY will seek 
to assure that health plans properly follow the 2007 
law which provided greater assurance to physicians 
that care pre-authorized by a plan will be paid for by 
the plan.   Furthermore, to address concerns regarding 
inappropriate attempts by health plans to change a 
prescription for a medication on which a patient has 
been stabilized, MSSNY will support legislation to 

assure that such patients are not forced to change a 
prescription or face higher costs due to a health plan’s 
formulary change.  MSSNY will also seek to assure 
that health plans are required to reimburse physicians 
for the time it takes to obtain needed pre-authorization 
for imaging studies, lab studies and prescriptions.   

 
• Eliminating Redundancy in Forms - One area still 

lacking uniformity is credentialing.  While the 
Coalition for Affordable Quality Healthcare (CAQH), 
a consortium of health plans has created a unified 
credentialing system, some New York health plans are 
still requiring physicians to complete company-
specific forms.  To address this wasteful inefficiency, 
MSSNY supports legislation to require the use of a 
single uniform credentialing form.  Another area 
lacking uniformity is in Explanation of Benefit (EOB) 
forms.  In many instances, the remittance advice 
statements received by physicians from health plans 
when a claim is denied, or only partially paid, differ 
from plan to plan.  Referral forms used by health plans 
also differ.   

 
There are no good reasons to allow these differences to 
continue.  MSSNY supports legislation or other 
appropriate means to assure that health plans use 
uniform credentialing forms, referral forms and 
remittance advice forms. 

 
• Creating Code Review Uniformity - Physicians 

continue to experience serious systemic problems with 
the processing of claims.  Many insurers continue to 
arbitrarily lower reimbursement for care rendered, by 
either “down coding” certain claims submitted by 
physicians, or “bundling” multiple procedures 
performed by physicians, in spite of the justification 
included in the medical record.    

 
When a claim is submitted, each diagnosis, procedure, 
test and service is designated with a unique code.  
Some services (such as office visits) are assigned 
multiple codes to differentiate the amount of time and 
complexity which that particular health care service 
entailed.  The coding terminology, developed by the 
AMA, is known as the Current Procedural 
Terminology (CPT).  However, health plans apply 
their own rules when they review the codes submitted 
by physicians.  These rules are often contrary to the 
national coding standards set forth in CPT.  Moreover, 
they are often contrary to rules employed by other 
health plans.  Complying with these differing rules can 
be extremely confusing and time-consuming for the 
physician and his/her staff.  This confusion can lead to 
coding errors, which in turn can lead to costly audits.  
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Moreover, as noted previously, the rules can be 
changed at any time by the health plan, often without 
notice to the physician.   

 
To achieve some efficiency, legislation was enacted in 
2006 to require health plans to accept and initiate the 
processing of physician health care claims pursuant to 
the current version of the AMA’s CPT codes, 
guidelines and conventions.   Moreover, the legislation 
required health plans to disclose to providers the 
editing software they use to bundle CPT codes as well 
as other material edits added to the software.  These 
changes provide physicians with some notification 
regarding the rules health plans use to review health 
care claims.   However, they still may vary 
substantially from plan to plan.   Given the ongoing 
confusion regarding arbitrary health plan code review 
rules, MSSNY will continue to seek legislation to 
require health plans to uniformly process and 
reimburse claims following the rules set forth in the 
CPT. 

 
Preventing Inappropriate Contract Provisions 
The market dynamic which drives the relationships 
between health plans and physicians deprives physicians of 
bargaining power and forces physicians to accept unfair 
provisions.  The plans are able to impose these unfair 
provisions on physicians because of the enormous 
bargaining power which they have as a result of their 
overwhelming market dominance.  MSSNY supports the 
following changes: 
 
• Prohibiting Unilateral contract changes - One of the 

most unfair provisions often included in physician 
contracts permits a health plan to unilaterally change 
important terms of the contract with a physician.  
These amendments are frequently made and have often 
had the effect of reducing reimbursement through 
revised rules regarding the manner by which health 
plans will reimburse for care provided, outright 
unilateral fee schedule reductions, or through the 
implementation of burdensome new pre-authorization 
procedures with which providers sometimes simply 
cannot comply.  It is unfair for physicians and for 
patients to be subject to arbitrary policy changes by 
health plans whose only purpose is to enhance the 
health plan’s bottom line.  There is no good reason 
why contracts between health insurance companies 
and health care providers should be different than any 
other contract whereby material changes are allowed 
only upon mutual acceptance by both parties.  A 
provision was included in the 2009 reform law that 
began to address this problem by requiring a health 
plan to provide a participating physician 90 days 
notice of any change during the term of a contract that 

would have a material adverse effect on physician 
reimbursement, with the physician being given the 
opportunity to opt-out of the contract in response.  
However, such changes fly in the face of what a 
contract is and should not be permitted at all.  
Therefore, MSSNY will seek legislation to assure that 
such mid-term policy changes can only be made with 
the consent of the physician.      

 
• Prohibiting All Products Clauses - Another insidious 

contract provision is an “all-products” clause, which 
requires a physician to participate in all insurance 
products sold by the company, instead of being able to 
choose those plans which they believe are fair to both 
the patient and the physician.  In other instances, as we 
have seen in the recent merger between Oxford and 
United, a health plan which purchases another health 
plan will demand that physicians participate with both 
plans.  MSSNY will seek legislation to assure that 
physicians can fairly choose the plans and plan 
products in which they will participate.    

 
• Regulating Rental Networks - Some physicians enter 

into contracts with rental network entities such as 
MultiPlan that create physician networks and then 
“sell” these networks to companies seeking to provide 
health insurance coverage for their employees.  These 
contracts between the physician and the rental network 
entity authorize a company “purchasing” the network 
to pay for the physician’s care on a discounted basis.  
However, some physicians have found that the 
companies who “purchase” these rental networks then 
“re-sell” the discounted fees to another company or 
even another health insurer without the consent of the 
physician.  The physician then finds that they must 
accept a discounted fee from a company or health 
insurer with whom he or she did not agree to contract.  
In this regard, MSSNY will seek legislation to assure 
that a physician’s contract with a rental network 
company may not be assigned, sold or rented by a 
company or entity with whom a physician has not 
entered into a contract.  Moreover, MSSNY will also 
seek legislation and other appropriate remedies to 
assure that, once the contract with the rental network 
entity is terminated, it terminates the ability of any 
company to claim a discounted fee from that 
physician.   

 
Preserving Choice to Participate in a Health Plan 
Often a physician’s only leverage against onerous health 
plan participation agreements is to simply decline to 
participate with that health plan.   However, health plans 
are employing tactics to limit even this right.  
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• Preserving the Right to Assign Payment - Some 
patients choose insurance plans that permit them to 
receive care from a non-participating physician 
because it permits them to see the health care provider 
of their choice.  To steer the patient away from seeing 
such non-panel physicians, some insurers will prohibit 
a patient from assigning payment to such physician. 
Such clauses are used as a method of “strong-arming” 
physicians into becoming participating providers in 
that insurer’s network.  Moreover, they in effect limit 
the patient’s ability to access their “out-of-network” 
benefit.  As a direct result of these “non-assignment” 
clauses, many physicians who provide care on an “out 
of network” basis have experienced the situation 
where a patient receives payment from the insurer for 
the care rendered, but fails to reimburse the physician, 
a grossly inequitable situation.  Moreover, it is easy to 
foresee a situation where a patient will choose to 
forego appropriate follow-up care because they have 
not made payment to the physician for previous care 
received.  Therefore, MSSNY will seek legislation or 
regulation that protects the ability of patients to assign 
their benefits to their treating provider, regardless of 
participation status. 

 
• Oppose Imposition of a Default Rate - MSSNY will 

oppose legislation to compel physicians who are not 
within a plan’s network to accept the plan’s usual 
customary and reasonable (UCR) rates or other default 
rate as full compensation for care provided to plan 
enrollees including care provided in an emergency 
department (ED).   The wide array of health insurer 
abuses identified above have caused some physicians – 
a relative few – to choose to not participate with health 
plans.  As demonstrated by the recent settlements 
made by Attorney General Andrew Cuomo with the 
health insurance industry to end the use of the grossly 
manipulated Ingenix database for determining UCR, 
health plans have substantially under-reimbursed out-
of-network providers.  This    resulted in much higher 
than necessary out of pocket costs for patients.   To 
require non-participating physicians to accept payment 
at a level to be determined solely by a plan is grossly 
unfair particularly where the data upon which the plan 
relies is often completely flawed.  

 
Moreover, imposition of a requirement that non-
participating physicians must accept a rate dictated by 
the insurer would have a huge negative impact not 
only on out-of-network physicians, but participating 
ones as well.  The plans would have no incentive 
whatsoever to negotiate in good faith because the 
physician would have to accept whatever the plan 
decided to pay.  Again, physicians have little or no 

ability to negotiate patient care and other terms with a 
health plan.  Often the only leverage a physician has is 
to simply decline to participate in such plan.  This 
plan-sponsored initiative would destroy even that 
right.      

 
However, any legislation to establish a default rate for care 
by non-par physicians could further exacerbate the already 
serious problem of inadequate on-call coverage in hospital 
emergency departments.  Concerns regarding excessive 
liability exposure have already driven many specialists 
away from wanting to serve on-call.  A requirement to 
accept a health plan rate as a default rate for care provided 
in the ED will only further disincentivize physicians to 
provide on-call specialty care in ED. 
 
Assuring Fair and Timely Payment 
MSSNY supports a number of initiatives to better assure 
that physicians receive timely, fair payment.  These 
include: 
 
• Facilitating Timely Payment - Included in the 2009 

reform legislation was a provision that reduced from 
45 to 30 days the time within which claims 
electronically submitted must be paid.  However, 
many states and the federal Medicare program require 
health plans to pay claims even faster.  There is no 
good reason why health plans cannot satisfy payment 
time frames in New York State that they are required 
to meet in other states.  Therefore, MSSNY supports 
legislation to require that claims which are 
electronically submitted are paid within 14 days of 
submission, as is the case with Medicare.  Moreover, 
to expedite the processing of claims, MSSNY also 
supports legislation to shorten the time within which 
health plans must either deny a claim or make a 
request for more information. 
 

• Limiting Refund Demands - Even if a payment is 
made in a timely manner, health plans sometimes seek 
repayment months or even years later.  They do so by 
alleging that the patient was not enrolled at the time of 
the health care service, or that the health plan was the 
secondary, not primary, insurer, or because they 
simply overpaid the physician.  Contesting a refund 
demand is difficult, and physicians are often 
intimidated into settling the dispute.  These 
retrospective demands make a mockery of laws which 
were passed to assure timely payment.    

 
Meaningful first steps were taken in 2006 by 
enactment of a law which limits to 2 years the time 
within which a health plan can demand a refund from a 
physician.  The law also requires at least 30 days 






































































